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ALBANY, N. Y., JuLty, 1904. 
Curcvent Lopics, 

The nomination of Chief Judge Alton b. 
Parker, of the New York Court of Appeals, 
by the Democratic National Convention, in 
session at St. Louis, while it deprives that | 
tribunal of its head —for Judge Parker un- 
doubtedly will resign immediately after his 
formal notification — ensures to the country, 
in case of his election, an exceedingly able, 
well-poised and eminently safe chief execu- 
tive. Moreover, the dramatic event at the 
close of the convention, in which Judge 
Parker was the chief figure, instantly placed 
him before his countrymen as one of the great 
men of his time, a man who had convictions, 
most positive convictions, and was not afraid 
to express them. So far from being the 
sphinx he had been represented to be by the 
partisan press, Judge Parker has been all 
along known to be a man of ideas, and any- | 
thing but secretive of them. His studied 
silence during the peculiarly trying time pre- | 
ceding the convention was eminently proper | 
because, until the convention had expressed 
its choice of candidates, it would have been | 
unwarrantable presumption on his part to| 
have attempted to dictate the platform. Hav- | 
ing been nominated, however, by the unani- | 
mous voice of the delegates assembled, it be- | 
came not only his right, but his duty to de- 
cline if unable to subscribe to the platform of 
principles adopted. Being unable to do so, 
he embraced the earliest opportunity to pub- 
licly declare his position on the one question 
as to which the platform was silent — the 
money question. To have remained silent 

Vou. LXVI.—No. 7. 








until after the convention had adjourned 
would have been to place himself open to the 
criticism of seeking to make sure of the nomi- 
nation. He acted instantly. His now his- 
toric telegram to the convention, in which he 
committed himself irrevocably to the gold 
standard and, in effect, declined the nomina- 
tion on any other basis, at once revealed him 
as a man of keenest honor and rare moral 
bravery. No man ever put away a greater 
honor than he put away when he sent this 
telegram. By this one act of splendid renun- 
ciation he instantly became a great, a com- 
manding figure, and immeasurably enhanced 
himself in the popular respect, esteem and 
confidence. He showed himself to be of 
presidential stature. Whether elected or de- 
feated, he will have nothing to regret. 


In the event of Judge Parker’s resignation 
so as to leave a vacancy three months before 
the election in November, the Governor is 
authorized to appoint a successor to fill the 
vacancy until January first, next. It has been 
suggested that Judge Celora E. Martin, of 
singhamton, the senior member of the Court, 
whose term as a member of it expires on De- 
cember 31, 1904, by reason of age limitation, 
be given the honor, thus leaving the field 
clear for the nomination and election of can- 
didates. Under the provisions of the Consti- 
tution, article 6, section 8, the Governor may 
also appoint an associate judge to fill the 
vacancy caused by the elevation of one of the 
associate judges to the chief judgeship. In 
this selection, the Governor is not restricted 
to members of the court. A candidate must 
be nominated to succeed Judge Martin, to be 
chosen at the coming election in November 
next. In 1907 two additional judges go out 
of office, Judge Denis O’Brien, who was 
elected last year, but whom the age limit re- 
moves from the bench December 31, 1907, 
and Judge Edward T. Bartlett, whose term of 
fourteen years expires at the same time. 


Under the auspices of the Universal Ex- 
position, St. Louis, and with the co-operation 
of the American Bar Association, a Universal 
Congress of Lawyers and Jurists will be held 
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at St. Louis on Wednesday, Thursday and 
Friday, September 28, 29 and 30, 1904. The 
Congress will be composed of delegates 
named by the governments of the world, dele- 
gates from Bar Associations of the Unitéd 
States and kindred associations of other na- 
tions, delegates from law colleges named by 
the constituted authorities thereof, and such 
eminent judges, jurists and lawyers as may 
be specially appointed as delegates. The 
Congress is to immediately succeed the 
annual meeting of the American Bar Asso- 
ciation for 1904, which is to be held at the 
same place September 26th, 27th and 28th. 
The two will practically constitute one gather- 
ing, and the sessions of both will be held in 
the Hall of Congresses on the World’s Fair 
grounds. Between 700 and 800 delegates are 
expected, including representatives from all 
the civilized governments of the world. The 
Congress gives promise of being of excep- 
tional interest and importance, and all lawyers 
and jurists who can possibly make their ar- 
rangements to attend should do so. 





The employment of women as court stenog- 
raphers is the subject treated by a corre- 
Spondent whose communication appears in 
another part of this issue of the Albany Law 
Journal. He makes a strong case against 
such employment from the experience of the 
Superior Court of Suffolk county, Mass., 
where the innovation began on a small scale 
by the appointment of one young woman and 
was followed by the designation of others. 
Not only are they unable to withstand the 
,severe physical strain, a strain such as com- 
paratively few males can long survive, but 
they are liable to be carried off by matrimony, 
and in addition much embarrassment often 
results from the reluctance of judges and law- 
yers to try cases in which the testimony is 
likely to be of such nature as to shock fem- 
inine ears. One such case is cited, wherein 
the young woman stenographer in attendance 
was excused and a male stenographer substi- 
tuted. It seems to be the general experience 
that while women do very well in the tran- 
scription of correspondence in the office, very 
few of them are able to fulfill the requirements 
of court stenographers, where the work is 





often exceedingly rapid, technical and so con- 
tinuous as to tax the stamina and vitality of 
the strongest man. The practice of appoint- 
ing women to these places, it seems to us, 
ought to be more honored in the breach than 
the observance. 





If the young Filipino who recently grad- 
uated from the Georgetown University Law 
School at Washington is a fair sample of his 
race, it is high time that the idea that they 
are “ next thing to savages ” should be given 
up. This youth, who answers to the name of 
Roman Jose Lacson y de Paula, was awarded 
two of the principal prizes and honors, the 
faculty prize of $40 for the best essay from 
among the members of the third year class, 
his subject being “ The Equitable Powers of 
Injunction,” and the special prize, a set of 
“Smith’s Leading Cases,” for the best essay 
from among the members of the third and 
fourth year classes combined. Judge Shepard 
of the Court of Appeals of the District of 
Columbia, in presenting the prizes, felt moved 
to intimate that such a showing gave evidence 
of fitness for citizenship. In this view most 
Americans will coincide. This young man’s 
superior attainments ought to be some proof 
at least that the Filipinos are capable of edu- 
cation, and hence of self-government. 





In New Jersey, recently, a woman was con- 
victed of a peculiarly revolting murder, and a 
determined effort is being made to have the 
sentence commuted to imprisonment for life. 
This effort, it seems to us, ought to meet with 
failure if, as seems to be the case, it is predi- 
cated solely upon the fact that the convicted 
person is a woman. So long as the law re- 
quires that a life shall be given for a life, it is 
illogical and wrong to make any distinction 
between a murderer and a murderess. Woman 
is being given man’s rights, privileges and 
burdens; she is competing with him more or 
less successfully in most of the vocations of 
life. Yet for some unaccountable reason so- 
ciety seems to have decided that an exception 
ought to be made in her favor in cases of 
capital punishment. This, as will readily be 


seen, is to create a privileged class, and it 
would be particularly dangerous and objec- 
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tionable for the reason that unscrupulous men ' 
would be sure to use women as their instru- 
ments in the commission of murders, thus 
themselves escaping the death penalty, though 
morally as guilty as the principal. 


The question whether a minor child has a 
right of action against parents for injuries in- 
flicted was considered in McKelvey v. Mc- 
Kelvey, decided in the Supreme Court of Ten- 
nessee (77 S. W. 664). It was held that a 
minor child cannot recover from his father 
and stepmother civil damages for personal in- 
juries inflicted by the latter. The Court said, 
in part: 

“We think there was no error in this dismissal. 


At common law the right of the father to the control 
and custody of his infant child grew out of the cor- 





responding duty on his part to maintain, protect and 
educate it. These rights could only be forfeited by 
gross misconduct on his part. The right to control | 
involved the subordinate right to restrain and inflict | 
moderate chastisement upon the child. In case | 
parental power was abused the child had no civil | 
remedy against the father for the personal injuries 
inflicted. Whatever redress was afforded in such 
case was to be found in an appeal to the criminal law 
and in the remedy furnished by the writ of habeas 
corpus.’ So far as we can discover, this rule of the 
common law has never been questioned in any of 
the courts of this country, and certainly no such 
action as the present has been maintained in these 
courts. It is true that no less celebrated an authority 
than Judge Cooley, in the second edition of his | 
work on Torts, at page 171, observes that ‘in prin- 
ciple there seems to be no reason it should not be 
sustained.’ No case, however, is cited in support of 
this text. In fact, the only case which the diligence 
of counsel has been able to find in which this par- 
ticular question has been discussed is that of Hewlet 
v. George, ex’r, reported in 68 Miss. 703, 9 South. 
885, 13 L. R. A. 682. It is there said: ‘So long as 
the parent is under obligation to care for, guide and 
control, and the child is under reciprocal obligation 
to aid and comfort and obey, no such action as this 
can be maintained. The peace of society, and of the 
families composing society, and of a sound public 
policy designed to subserve the repose of families 
and the best interests of society, forbid to the minor 
child a right to appear in court in the assertion of a 
claim to civil re@ress for personal injuries suffered 
at the hands of the parent. The State, through its 
criminal laws, will give the minor children protec- 
tion from parental violence and wrongdoing, and this 
is all the child can be heard to demand.’ 

“The fact that the cruel treatment in this case 
was inflicted by a stepmother can make no differ- 


| 





ence, for, whether inflicted in the presence of the 





father or not, if the action could be maintained at 
all, he would be responsible for the tort. If inflicted 
in his presence, he alone would be responsible, noth- 
ing appearing to repel the presumption that it was 
the result of his coercion; if out of his presence, 
they he and she would be jointly liable for the 
w So at last it comes back to the question as 
to, tue gight of a minor child to institute a civil ac- 
tiog against the father for wrongs inflicted upon it.” 


Cases of this kind are rare in the books, but 
such authority as there is seems to be in ac- 
cordance with the views above expressed. 

—_ 


IS THE JUDGMENT 





Or THE Directors oF BUSINESS CorPORATIONS CoN- 
CLUSIVE IN DETERMINING THE VALUE OF PRop- 
ERTY TAKEN IN PAYMENT oF Its StocK? 


This is a question which is at present one of 
the most important in corporation law, and one 
which concerns millions of dollars of stock which 
have been issued by the great combinations, com- 


| monly known as “ trusts,” within the last five years. 


It has arisen with unusual importance in the pres- 
ent litigation growing out of the “Ship Building 
Trust” scandal, where millions of dollars of the 
stock of that corporation were ‘voted away by its 


|dummy directors in payment of services rendered 


by the lawyers and promoters who floated the 
combination. 

It is my intention to consider this question with 
special reference to the laws and decisions of New 
York and New Jersey, which furnish valuable prece- 
dents for the courts of their sister States. 

Section 14 of chapter 40 of the Laws of 1848 of 
New York provided: “ Nothing but money shall 
be considered as payment of any part of the capital 
stock.” This section was amended in 1853 by sec- 
tion 20 of chapter 333, to provide: 


“The trustees of such company may purchase 
mines, manufactories and other property necessary 
for their business and issue stock to the amount of 
the value thereof in payment therefor; and-the stock 
so issued shall be declared and taken to be full 
paid stock and not liable to any further call.” 


And this section remained in force until its re- 
peal in 1890, when the general corporation law 
revision took place. 

In New York, then, since 1853, the directors have 
had power to purchase property and issue stock to 
the value thereof in payment for the same. Who, 
then, is to determine the value of the property? 
Is it to be the directors in whose judgment the 
stockholders have shown their confidence by elect- 
ing them to manage the business of the corpora- 
tion, and who are familiar with its business needs 
and different ingredients that go to make up the 
value of property, or is it to be transferred to a 
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court of equity or a jury, to be determined by men 
who have had no previous knowledge of the busi- 
ness of the corporation and are entirely unfamiliar 
with the value of the property. * 
The value of the property is indeed a very diffi- 
cult thing to determine, and one upon which very 
few business men agree, and it is only after 
ful study, together with an expert S cutelaieine 
the property, that they come to an agreement 
seems to the writer, that when the directors have 
placed an honest value on property which they 
deem the corporation’s interests require, that their 
judgment is conclusive and not open to attack 


from creditors or stockholders on the ground that | 


they have erred in their judgment or honestly over- 
valued the property. In this age of great wealth, 
directors are not always moved by an honest de- 
sire to further the corporate business, but are 
blinded by their own selfish desire to acquire wealth 
quickly, and induce the corporation to purchase 
property in which they are interested at a fraudu- 
lent and fictitious value, and in this way work a | 
fraud on the creditors and frustrate the direct man- | 
date of the statute which requires that stock be 
issued either for cash or for property at its value. 
Stock issued in this manner is in direct violation 
of the statute and is not fully paid up, but is sub- 
ject to further call. 

Under section 10 of the Act of 1848, which gave 
to creditors the right to hold stockholders liable 


| 
H 


t | 


“While a difference of opinion as to the value 
of the property might not alone be sufficient to 
| impeach the transaction, the actual value of the 
| property is an important item of evidence and with 

other circumstances may be sufficient to establish 
| fraud; while without some evidence as to the value, 
|it would ordinarily be difficult to show fraud.” 

| Judge Grover goes beyond this in his reasoning,- 
and places it on the ground that proof of inade- 
quacy of value, irrespective of the question of fraud 
and an intention to evade the statute, was com- 
petent. 

This case was limited to the exact point decided, 
the reasoning in the opinion of Judge Grover dis- 
approved, and that of Judge Allen followed, in 
the case of Schenck v. Andrews (57 N. Y. 133), 
| where the commission of appeals in opinions writ- 
ten by Lott, Ch. C., and Reynolds, C., unanimously 
held that a mere mistake or error of judgment by 
the trustees of a corporation, either as to the 
necessity of the purchase or as to the value of the 
property so purchased, if made in good faith and 





| 


' 


|not in evasion of the provisions of the original 


act, will not subject a holder of stock to the lia- 
bility of the statute, and that the trustees are given 
a discretion and are the judges both as to the 
necessity for and the value of the property, good 
faith and the exercise of a proper discretion and 
honest judgment being all that is required. 

This case was approved and followed by the 








for the corporation’s debts until the stock was | Court of Appeals in the subsequent cases of Boyn- 
fully paid, a number of cases arose which construed | ton v. Andrews (63 N. Y. 93), Douglass v. Ireland 
the meaning of section 14 of the Act of 1848, as|(73 N. Y. 100) and Lake Superior Iron Co. v. 
amended in 1853. The first of these cases was | Drexel (go N. Y. 87). 

Boynton v. Hatch (47 N. Y. 225). The statement | To the same effect is the case of Barnes v. Brown 
of jacts in this case shows that testimony as to the | (80 N. Y. 527), where the Court of Appeals decided 


value oi the property in payment for which the! 


whole stock of the company was issued to the de- 
fendant was taken at the trial, the defendant ob- 
jecting to it as immaterial, and the referee before 
whom it was tried reserved his decision, but in 
deciding the case excluded the testimony, sustain- 
ing the objection. An appeal was taken to the 
General Term, where it was reversed and a new 
trial ordered, and the case came before the Court 
of Appeals on an appeal from that order. Two 
opinions were read for affirmance, but on different 
grounds, one by Judge Allen and the other by 
Judge Grover. The order was unanimously af- 
firmed, Church, Ch. J., and Rapallo, J., concurring 
in the decision for reasons assigned by Judge Allen 
and Peckham and Folger, JJ., concurring therein 
for reasons assigned by Judge Grover. 

Judge Allen, in his opinion, places his conclu- 
sion on the ground that the evidence, as excluded, 
-was competent. to show that the purchase of the 
property, and the issue of the stock therefor, were 
fraudulent, and an -evasion of the law requiring an 
actual payment of the capital stock of the com- 
pany in money or its equivalent in value in prop- 
erty necessary for its business. In his considera- 


'that a corporation or its directors cannot create 


any valid stock by issuing the same without any 
consideration, and that the directors assuming to 
issue stock in that way would perpetrate a wrong 
upon the corporation and its stockholders, and 
upon every person who took such stock as full 
paid, relying upon the appearance, and deceived 
thereby. 

The same court in Van Cott v. Van Brunt (82 
N. Y. 535) held that stock which was issued to 
an officer of the company in payment for construct- 
ing a railroad was full paid, even though the cost 
of construction was greatly less than the par value 
of the stock, but was equal to its market or actual 
value, and based its decision on the ground that 
the contractor was entitled to receive the stock at 
its actual value. This case can hardly be recon- 
ciled with the decision of Sche v. Andrews 
(supra), and was distinguished by the same court 
in Gamble v. Q. C. W. Co. (123 N. Y. 91) on the 
ground that the corporation involved was a rail- 
road corporation, organized under a statute which 
did not contain a provision like that of section 14, 
and the court held that a manufacturing corpora- 
tion under the Act of 1848 could not issue its stock 





tion of the question, he said: 


for property at less than its par value, even though 
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the value of the property only equalled the actual 
market value of the stock. 

In 1890 the general revision of the corporation 
laws took place, and section 42 of chapter 564 of 
that year, known as the stock corporations law, 
provided: 

“No corporation shall issue either stock or 
bonds, except for money, labor done or property 
actually received for the use and lawful purposes 
of such corporation at its fair value, and all stock 
issued in violation of the provisions of this sec- 
tion shall be void.” 


This section was amended in 1892 by chapter 688 
to read: 

“No corporation shall issue either stock or bonds 
except for money, labor done or property actually 
received for the use and lawful purposes of such 
corporation. No such stock shall be issued for 
less than its par value.” 


And in 1901 it was further amended by chapter 
354 of the laws of that year to its present form, 
so as to read as follows: 





“ No corporation shall issue either stock or bonds 
except for money, labor done or property actually | 
received for the use and lawful purposes of such 
corporation. Any corporation may purchase any 
property authorized by its certificate of incorpora- 
tion, necessary for the use and lawful purposes of 
such corporation, and may issue stock to the 
amount of the value thereof in payment therefor, 
and the steck so issued shall be full paid stock, 
and not liable to any further call, neither shall the 
holder thereof be liable for any further payment 
under any of the provisions of this act; and in the 
absence of fraud in the transaction the judgment 
of the directors as to the value of the property pur- 
chased shall be conclusive.” 


The last sentence of this amendment declares 
and makes a part of the statute the construction of 
the Court of Appeals in Schenck v. Andrews 
(supra). 

There have been no decisions involving the con- 
struction of section 42 as amended, but as this 
amendment merely declares what had heretofore 
been the law, there is no reason to be believed 
that the rule in the Schenck case will not be fol- 
lowed, especially as the Court of Errors and Ap- 
peals of New Jersey in the recent decision of Don- 
ald v. American Smelting & Ref. Co. (post), where 
a similar amendment was under discussion, reached 
the same conclusion as that of the Court of Appeals 
in the Schenck case. 

We will now consider this question with regard 
to the law of New Jersey. 

The Revised Statutes of New Jersey of 1875 pro- 
vided: Section 54: 

“That nothing but money shall be considered 
as payment of any part of the capital stock of any 
company organized under this act, except as here- 





inafter provided for the purchase of property.” 


Section 55: 


“The direétors of any company incorporated 
under this act may purchase mines, manufactories, 
or other property necessary for their business, and 
issue stock to the amount of the value thereof in 
payment therefor, and the stock so issued shall be 
declared and taken to be fuli paid stock and not 
liable to any further call.” 


Section 55 was amended by chapter 265 of the 
Laws of 1889, but not materially for this discussion. 


In 1893 a new provision was enacted by section 2 
of chapter 254, to read: 


“That subscriptions to the capital stock of any 
corporation organized or to be organized under 
the act to which this is a supplement, or any sup- 
plement thereto, may be paid wholly or partly in 
cash, or wholly or partly in property of the full 
value thereof, and the stock so issued shall be de- 
clared and be taken to be full paid stock.” 


With these amendments, sections 54 and 55 re- 
mained the law until the general revision of the 
corporation law in 1896. 

The earliest case involving this question in New 
Jersey is Wetherbee v. Baker (8 Stew. 501), which 
arose while sections 54 and 55 of the Revised Stat- 
utes were in force. The court held in this case 
that transactions under statutes authorizing a cor- 
poration to purchase property and issue stock in 
payment for it, or to accept property in payment 
of subscriptions to the capital stock are upheld only 
where the agreement to purchase property and pay 
for it in stock has been made in good faith, and 
the property taken in payment of stock subscrip- 
tions has been put in at a fair bona fide valuation. 
But in Beckley v. Schlag (1 Dick. 533) the Court 
of Errors and Appeals refused to set aside a sale 
of property to a corporation in exchange for its 
capital stock in the absence of fraud, on the ground 
that the value of such property was not equal to 
the value of the stock; and in Edgerton v. Electric 
Imp. Co. (5 Dick, 361) the same court refused to 
specifically enforce a contract for the sale of pat- 
ents to a corporation for stock in excess of its 
value, and held that to justify a corporation in 
issuing stock under sections 54 and 55, for property 
purchased, there should be an approximation at 
least in true value of the thing purchased to the 
amount of the stock which it is supposed it repre- 
sents, and in its opinion the court remarked that 
in case the officers had issued the stock, it would 
have declared the issue fraudulent and not author- 
ized by the act. 


The same court in the case of Hebberd v. South- 
western Land & Cattle Co. (55 N. J. Eq. 18) held 
that capital stock of a corporation issued for prop- 
erty not worth five per cent of the par value of 
the stock, in pursuance of a scheme designed to 
secure the issue of the stock as fully paid without 
value having been received by the corporation for 
it, is not fully paid stock in the hands of those who 
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were cognizant of or parties to the scheme and its 
execution. ° 

In New Jersey, then, up to the passing of the 
corporation law of 1896, the action of the directors 
in fixing value of property purchased and paid for 
in stock was not conclusive in the absence of fraud 
and the courts would go behind the value fixed by 
the directors and look into the actual value of the 
property. 

Section 49 of the act of 1896 provides: 


“Any corporation formed under this act may 
purchase mines, manufactories or other property | 
necessary for its business, or the stock of any com- 
pany or companies owning, mining, manufacturing 
or producing materials, or other property necessary 
for its business, and issue stock to the amount of 
the value thereof in payment therefor, and the stock 
so issued shall be full paid stock and not liable to 
any further call, neither shall the holder thereof 
be liable for any further payment under any of the 
provisions of this act; and in the absence of actual 
fraud in the transaction, the judgment of the directors 
as to the value of the property purchased shall be con- 
clusive.” 

This amendment changed the law in New Jersey 
by making the judgment of the directors conclusive 
in the absence of fraud, conira to the decision in 
Wetherbee v. Baker (supra), which holds that the 
judgment of the directors is not conclusive even 
in the absence of fraud. , 

The Court of Errors and Appeals in the case 
of Donald v. Amer. Smelt. & Ref. Co. (48 At. 
Rep. 771), in a stockholders’ action brought to re- 
strain the defendant corporation and its directors 
from issuing stock in payment for property, upon 
the ground that the valuation of the property by 
the directors was in excess of the par value of the 
stock to be issued in payment, construed section 
49, and held that when an original issue of cor- 
porate stock for property to be purchased is con- 
templated, it is the duty of the directors to see that 
the real value of the property is at, least equal to 
the face value of the stock, and that before an 
original issue of corporate stock for property to 
be purchased takes place, the bona fide judgment 
of the directors as to the vatue of the property, 
while it is entitled to considerable weight, is not 
conclusive, but may be reviewed at the instance of 
existing stockholders; and, if on such review by a 
court of equity, the value of the property appears 
to be less than the face value of the stock, the 
issue should be restrained and further held that 
after stock has been issued as full paid stock, for 
property purchased, the judgment of the directors 
as to the value of the property becomes conclusive 
in the absence of actual fraud in the transaction, 
and such stock is not liable for any further call. 

Judge Dixon, in delivering the opinion, at page 
772, said: 








“Nor is it necessary that conscious overvaluation 
or any other form of fraudulent conduct on the 


part of these primary valuers should be shown to 
justify judicial interposition. Their honest judg- 
ment, if reached without due examination into its 
elements of value, or if based in part upon an esti- 
mate of matters which really are not property, or if 
plainly warped by self-interest, may lead to a vio- 
lation of this statutory rule, as surely as would 
corrupt motive.” 

The distinction between the conclusiveness of the 
judgment of the directors in valuing property con- 
templated to be purchased and paid for in stock, 
with the judgment of the directors in a case where 
the purchase is consummated, should be borne in 
mind. In the case of the former, the judgment of 
the directors is not conclusive and the value of 
the property is open to review by the court, irre- 
spective of fraud, while in the latter case, their 
judgment is conclusive, in the absence of fraud. 

Reviewing, then, the law on this question in New 
York and New Jersey, two principles seem now 
well established: 

. First. In the absence of fraud, the judgment of 
the directors is conclusive as to the value of prop- 
erty taken in payment of stock where the transac- 
tion has been consummated. 

Second. The judgment of the directors is not 
conclusive as to the value of property taken in pay- 
ment of stock where the purchase is contemplated 
but not consummated. 


Henry P. Mottoy. 
New York, June, 1904. 


a 
SUPREME COURT COMMISSIONERS. 


OPINION OF ATTORNEY-GENERAL ADVISING THAT BILL 
FoR APPOINTMENT OF SUPREME Court CoMMIS- 
SIONERS BY APPELLATE Divisions WouLD BE UN- 
CONSTITUTIONAL. 


STATE OF NEw York, 
ATTORNEY-GENERAL’S OFFICE. 


MEMoRANDUM on Senate Bill Int. No. 191, Printed 
No. 1344 introduced by Mr. Exssere, entitled: 


“An act to provide for the appointment of Supreme 
Court commissioners in judicial departments con- 
taining counties having a certain population, and 
providing for the mode of selecting and appointing 
such Supreme Court commissioners in and for each 
of said judicial departments, and regulating and pre- 
scribing the duties of such commissioners.” 


This act authorizes “the Appellate Division of the 
Supreme Court” in the First and Second Depart- 
ments to appoint “Supreme Court commissioners 
from the members of the Bar of such department 
of good standing who have been members of the 
Bar of the State for at least five years, and who 
shaJl reside within the said department, to the num- 
ber of not to exceed one commissioner for each one 
hundred thousand or fraction thereof over forty 
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thousand of the population of said respective coun- | 
ties” (of New York and Kings). (Sec. 1.) 

It also authorizes “the Appellate Division of the | 
Supreme Court of the First Department, in its dis- | 
cretion, to appoint not more than five additional 
commissioners, to be selected from the residents of 
that department who may be other than members of 
the Bar, and such commissioners are to be desig- | 
nated by such Appellate Division to act as condem- | 
nation commissioners, but not as trial commissioners | 
or chambers commissioners.” (Sec. 1.) 

The persons so appointed are respectively required 
to take the constitutional oath of office and there- 
upon they become respectively a “Supreme Court | 
commissioner.” 
lished daily for one week in two newspapers in the | 
judicial department. Two lists of the appointees 
named by each Appellate Division, duly signed and 
sealed, must be made; one to be filed in the office 
of the clerk of the Appellate Division and the other 
in the office of the Secretary of State “for trans- 
mission to the Governor” (sec. 1), who shall have 
the right within ten days after he shall have re- 
ceived the same to disapprove thereof, in which case 
the Appellate Division shall make a new appoint- 
ment in the place of the commissioner whose ap- 
pointment is disapproved. If the appointment is not | 
disapproved within ten days after its receipt by the 
Governor, it is then absolute. (Sec. 12.) 

It is further provided that all referees hereafter | 
appointed in any action or special proceeding in the | 
Supreme Court in New York and Kings counties, | 
and all commissioners of appraisal and assessment in 
proceedings to condemn real property for public use | 
shall be appointed from among such commissioners | 
and not otherwise, except that parties who have ap- 
peared in an action or special proceeding other than 
an action for divorce, may nominate a referee con- 
sented to by all the parties to such action or pro- 
ceeding to try and determine such action or pro- 
ceeding, and upon filing such consent the referee 
named therein may be appointed; his fees, however, 
must be paid by the parties, while the fees of the 
Supreme Court commissioner acting as referee are 
to be paid by the public. (Sec. 2.) 

Each Supreme Court commissioner shall receive 
his traveling expenses and a salary of $10,000 a year, 
to be paid by the county within which he is ap- 
pointed to act. Each commissioner shall sit in places 
to be designated by the Appellate Division of the 
Supreme Court of the department within which he | 
is appointed. (Sec. 3.) 

Each commissioner shall be entitled to appoint a 
stenographer at a salary not to exceed $1,500 a year, 
to be paid by the county in which the commissioner 
acts. The stenographer is also authorized to charge | 
not more than ten cents a folio for a transcript of | 
his notes. (Sec. 9.) 

The commissioner of jurors or the officer or offi- | 
cers designated by law to supply trial jurors is re- | 
quired to supply trial jurors to the trial commission- 


The appointments must be pub-| 


| 


cept in the First Department, the county clerk or his 
assistant or deputy is required to attend the sittings 
of the commissioner in order to take verdicts, keep 
records “in the same manner as and with the same 
powers possessed by a clerk of the Supreme Court.” 
(Sec. 10.) 

The commissioners appointed from the Bar are 
given power: 


é 


1. To try with or without a jury such action 


| or special proceeding as the parties thereto shall con- 


sent to refer to such a commissioner for trial. Upon 
such trials the Supreme Court commissioner shall 
possess and exercise all the powers of a justice or 


| judge of the court in which the action or special 
| proceeding is pending. 


“« 


2. To hear and determine all or any of the 
issues arising in all actions or special proceedings 
which were prior to and at the taking effect of this 
act referable to referees without consent of’ the par- 
ties and which shall be referred to them by the 


court, and all interlocutory or other matters so re- 


| ferred, and to hear and determine all questions or 


issues by this act made referable, either to hear and 


| determine or to take testimony and report thereon, 
| as the case may be. 


“ 


3. To perform the duties heretofore performed 
by commissioners appointed by the Supreme Court 
to ascertain the compensation to be made therefor 


| when private property shall be taken for any public 


use within a judicial department to which this act 
applies or for the use of the City of New York or 
of any other city located within a judicial depart- 
ment to which this act is applicable.” (Sec. 4.) 
Immediately after their appointment the Appellate 
Division of the Supreme Court is required to divide 
said commissioners into three classes to be known as 
follows: “Class A to be known as trial commis- 
sioners, Class B to be known as chambers commis- 


' sioners and Class C to be known as condemnation 


commissioners. * * * Except as herein otherwise 


| provided, the Appellate Division may from time to 


time transfer any of such commissioners from one 
class to another and the Appellate Division of any 
department which embraces two or more counties 
may designate the Supreme Court commissioners to 
act in one or the other of said counties, the salary 
of the commissioner to be paid by the county in 
which he is so designated to act for the period 
during which he so acts.” (Sec. 5.) 

It will thus be seen that the number of inhabitants 
of Kings county determines the number of commis- 
sioners to be appointed in that department, but the 
court is free to select all of the commissioners from 
any place in the department that it chooses and to 
assign them to duty in such counties as it pleases 
within the department, which county, to which they 
are assigned, must pay this salary and expenses. 

It is provided that all the parties who have ap- 
peared in an action or special proceeding which is 
at issue in the Supreme Court, may apply to the 


| court at chambers to have the action or proceeding 


ers holding Trial Terms of the Supreme Court. Ex- and all the issues therein, sent to a Supreme Court: 
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commissioner, and that the court shall thereupon 
make an order transferring the case accordingly. 
Provision is made for trial by jury before the com- 
missioner or trial without a jury, if a jury be 
waived, and the statute provides that “in either case 
the trial commissioner shall have on such trial the 
same power as a justice of the court in which the 
action is pending with respect to the same, and may 
impanel a jury, issue subpoenas for the attendance 
of witnesses, administer oaths, make and enter upon 
his minutes such incidental orders as may be neces- 
sary to the conduct of the trial, set aside verdicts, 
issue transcripts, and do all other acts that may be 
done by a justice of the Supreme Court in the trial 
of an action and shall have the power to punish for 
contempts committed before him as provided in the 
Code of Civil Procedure.” (Sec. 6.) 


A judgment may be entered upon the verdict or 
decision in the county clerk’s office, and the same 
shall “become the judgment of the Supreme Court 
for every purpose.” (Sec. 6.) 


It is further provided that: 


“All matters whatsoever which were heretofore 
subject to compulsory reference or were in any way 
referable to a referee by the court, except references 
by the consent of the parties, and all matters, issues 
and proceedings by this act made referable and which 
arise in actions or proceedings in the Supreme 
Court, in any of the counties embraced within the 
provisions of this act, containing at least seven hun- 
dred thousand population shall be sent by the court 
when so referred to a Supreme Court commissioner 
designated to act in the class hereinbefore described 
as chambers commissioners, and such chambers com- 
missioners shall hear and determine such issues or 
matters or shall report to the court upon the same 
as the nature of the case or order of reference may 
require. The provisions of the preceding section 
with respect to the entry and effect of judgments 
shall apply as well to the decisions of such cham- 
bers commissioners. Such chambers commissioners 
shall have the powers heretofore possessed and ex- 
ercised by referees and in addition thereto the fol- 
lowing powers: 


“y. They shall hear and report upon all motions 
made for general direction as to all the preliminary 
relief required by the parties to an action or special 
proceeding to prepare for trial as provided in the 
Code of Civil Procedure. 

“2. They shall hear and report upon all applica- 
tions referred to them by the court to inquire into 
the good faith of any defense or answer moved 
against as sham as provided in the Code of Civil 
Procedure, and may on such examination issue sub- 
poena or subpoena duces tecum to the defendant, or 
if the defendant is a corporation to the officers of 
such corporation, and shall exercise all the powers 
necessary in the premises.” (Sec. 7.) 

It is provided that the condemnation commission- 
ers shall constitute : 

“permanent commissioners, for the ascertainment of 





the compensation to be made for private property 
taken for any public use within any judicial depart- 
ment to which this act is applicable. Whenever the 
Supreme Court in any department shall be required 
to appoint such commissioners to ascertain such 
compensation, it shall make such appointment ex- 
clusively and solely from among such Supreme 
Court commissioners, who shall have been desig- 
nated by the Appellate Division as such commis- 
sioners to such number and in such manner as shall 
be required by law at the time this act takes effect, 
except that it shall not be necessary that any of such 
commissioners be freeholders, or that one or more 
of them reside within the county in which the prop- 
erty sought to be condemned is located,” 

except only 

“in case the property is situated outside of the 
county for a public use in which such property is 
taken the owner or owners of such property may 
demand that the value of the same be determined by 
jury in the county where the property is situated 
and upon the petition of such owner or owners to 
that effect, the court shall direct the compensation 
of the owner to be ascertained by a jury, summoned 
for the purpose in said county,” according to the 
general provisions of law. (Sec. 8.) 

These are the main provisions of the proposed act 
which contains other pertinent details. 

By this act it is proposed to create an office now 
unknown to the constitution and laws of this State. 
The office of Supreme Court commissioner existed 
for many years. 

March 24, 1801, the Legislature passed an act 
(chap. 75), entitled “An act concerning the Supreme 
Court,” section 8 of which provided: 

“That the recorder of the City of New York, shall 
be ex officio a commissioner equally authorized and 
required with a judge of the Supreme Court, in re- 
spect to suits and proceedings in the said court, to 
do and execute every act, power and trust, except- 
ing taxing costs and signing rolls, which according 
to the practice of the said court, a judge may do and 
execute out of court; and also to allow writs of 
habeas corpus, and to admit prisoners to bail in all 
cases and in like manner as any such judge may do.” 
(W. & S., vol. I, p. 316.) 

April 10, 1805 (chap. 134), an act was approved 
entitled “An act to appoint a commissioner to per- 
form certain duties of a judge of the Supreme 
Court.” It was enacted: 

“That the person administering the government 
of this State for the time being, shall, by and with 
the advice and consent of the council of appointment, 
appoint some fit and proper person, who shall reside 
in the county of Oneida, who by virtue of this act, 
shail be equally authorized and required with a judge 
of the Supreme Court, in respect to suits and pro- 
ceedings in the said court, to do and execute every 
act, power and trust, which, according to the prac- 
tice of the said court, a judge may do and execute 
out of court, except signing any judgment, taxing 
any bill of costs. and the acknowledging of any deed, 
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and also to allow writs of habeas corpus in civil |‘ the legislative power of this State shall be vested 
causes, and writs of certiorari, and also to execute | in the Senate and Assembly” (art. 1, sec. 1), and 


the act, entitled ‘An act for relief against abscond- | 
ing and absent debtors.’” (W. & S., vol. IV, p. 305.) 

The commissioner was authorized to take and re- | 
ceive his fees as commissioner for his services. 

Subsequently and at nearly every session of the 
Legislature until 1846, acts of a similar import were 
passed authorizing the Governor, first, with the con- 
sent of the council and subsequently with the con- 
sent of the Senate, to appoint Supreme Court com- 
missioners. (See 1 R. S., Ist ed., pages 96 to 107; 
1 R. S., 3d ed., page 97, et Seq.; see, also, 3 R. S., 2d 
ed., page 433.) 

Reference to the first edition of the Revised Stat- 
utes will show that there were twenty-eight commis- 
sioners in 1827, while the number had grown to 
eighty-two in 1846 when the third edition of the Re- 
vised Statutes was published. 

The commissioners were local officials. So far 
as I can ascertain none of them was given the power 
to exercise any court function. They were author- | 
ized to extend the time to plead (14 Johnson, 443) ; 
to take acknowledgments (5 Cowan, 485); to grant | 
a discharge in insolvency proceedings (8 Cowan, | 
178): to take testimony de bene esse (12 Wendell, | 
105), and similar functions (see title “ Supreme 
Court Commissioners,” Abb. Digest, Ist ed.; Gra- | 
ham’s Pr., 2d ed., chap. 2, sec. 2). 

After over forty years of practical experience with | 
Supreme Court commissioners, the Constitutional 
Convention of 1846 abolished the office in common 
with several similar positions. Section 8 of article 
14 of the Constitution then adopted reads: 

“ The offices of chancellor, * * * vice-chancel- 
lor, assistant vice-chancellor, * * * Supreme 
Court Commissioner, master in chancery, examiner 
in chancery, are abolished from and after the first 
Monday of July, one thousand eight hundred and 
forty-seven.” 

Neither of these officers have existed in this State 
since then. 

The constitution of 1777 did not create a judicial 








system or department of government. The Supreme 
Court had previously been created by an act of the 
Colonial Legislature (see a very learned opinion of 
Vann, J., in Matter of Steinway, 159 N. Y. 256, et 
seq.). 

It created a legislative department providing all 
the details, and an executive department, but it 
merely recognized the judicial department by pre- 
scribing the tenure of office of the chancellor and 
judges (art. 24), limiting the power of the judges 
and chancellor to hold other offices (art. 25), pro- 
viding for the appointment of clerks of courts, .attor- 
neys and solicitors and similar provisions. Thus 
leaving the organization of the courts and their juris- 
diction almost completely under the control of the 
Legislature with the exception of the court for the 
correction of errors and the trial of impeachments 
(art. 32). 

The constitution of 1821 explicitly declared that 





that ‘the executive power shall be vested in the 
governor ” (art. 3, sec. 1), but contained no explicit 
provision vesting the judicial power in the courts. 


| It provided a court for the trial of impeachments 


and the correction of errors, and in a measure regu- 
lated its procedure. It provided that ‘“ The chan- 


| cellor and justices of the Supreme Court shall hold 


their offices during good behavior,” or until they 
shall have attained the age of 60 years. It directed 
that the State be divided into a convenient number 
of circuits, not less than four nor exceeding eight, 
subject to alteration by the Legislature from time to 
time, for each of which a circuit judge should be 
appointed, who should hold his office by the same 
tenure as the justices of the Supreme Court and who 
should possess the powers of a justice of the Su- 
preme Court at Chambers, and in the trial of issues 
joined in the Supreme Court and in courts of oyer 


|and terminer and gaol delivery and such equity 


powers as may be vested in said circuit courts or 


|in the county courts or in such other subordinate 
| courts as the Legislature may by law direct, subject 


to the appeliate jurisdiction of the chancellor. It 
prescribed the tenure of office of recorders of cities 
and for their removal for causes to be stated by the 
governor. (Art. 5.) That “the Supreme Court 
shall consist of a chief justice and two justices, any 
of whom may hold the court.” It provided that 
“neither the chancellor nor justices of the Supreme 
Court, nor any circuit judge shall hold any other 
office or public trust.” 

It authorized the governor to nominate, with the 
consent of the Senate, masters and examiners in 
chancery and authorized the chancellor to appoint 
the register and assistant registers. It provided 
that: “ The clerk of the court of Oyer and Terminer 
and General Sessions of the Peace in and for the 
City and County of New York shall be appointed 
by the Court of General Sessions of the Peace in 
said city.” 

So that it will be seen that while this constitution 
went further toward the organization of a judicial 
department than did the constitution of 1777, it 
still left much power concerning the organization, 
jurisdiction and procedure to the Legislature. 

In the constitution of 1846, however, as already 
indicated, a large number of offices concerned in 
the administration of justice were abolished. 

Article 6 of that instrument relates to the judi- 
ciary; the first section concerns the power of im- 
peachment. The second section opens by the 
declaration: ‘“ There shall be a Court of Appeals 
composed of cight judges,” and provides for their 
election and classification. 

The next section declares that: ‘ There shall be 
a Supreme Court having general jurisdiction in law 
and equity.” 

The next section provides for the division of the 
State into judicial districts and the number of jus- 
tices to be in each. 
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Section 14 provided that there shall be elected 
in each of the counties of this State, except the 
City and County of New York, one county judge 
who shall hold his office for four years. He shall 
hold the County Court and perform the duties of 
the. office of surrogate. The County Court shall 
have such jurisdiction in cases arising in justices’ 
courts and in special cases as the Legislature may 
prescribe, but shall have no original civil jurisdic- 
tion except in such special cases. 

The next paragraph provides for a Court of Ses- 
sions to exercise criminal jurisdiction. It then 
provides: 

“Inferior local courts of civil and criminal juris- 
diction may be established by the Legislature in 
cities and such court, except for the cities of New 
York and Buffalo, shall have an uniform organiza- 
tion and jurisdiction in such cities.” 


Section 17 provides that the electors of the sev- 
eral towns shall at their annual town meeting elect 
justices of the peace. 

Section 25 provided that the Legislature shall 
provide for the organization of the Court of Ap- 
peals and concerning its jurisdiction, and thus, for 
the first time, a complete judicial structure was 
organized by the constitution. 

Concerning these provisions it was said by Judge 
Vann, speaking for the Court of Appeals: 


“ That article establishes the judiciary of the State 
the same as previous articles had established the 
legislative and executive departments of govern- 
ment.” (People ex rel. Burby v. Howland, 155 N. 
Y. 275.) 

After nearly half a century of experience under 
the constitution of 1846, with the advantages of in- 
vestigations and discussions of constitutional meas- 
ures of that period, and with the necessity before 
their eyes of creating a complete and adequate ju- 
dicial system for the State, the convention of 1894 
met. 

Article 6 of this constitution creates and provides 
for a complete judicial department of government. 

Section 13 provides for the trial of impeachments. 

The article provides for the continuance of the 
Court of Appeals, and prescribes how it shall be 
constituted, prescribes its jurisdiction and for fill- 
ing vacancies. It provides that: 


“The Supreme Court is continued with jurisdic- 
tion in law and equity, subject to such appellate 
jurisdiction of the Court of Appeals as now is or 
may be prescribed by law and not inconsistent with 
this article.” ’ 


It provided that the Supreme Court should con- 
sist of the justices then in office and of the justices 
of city courts which were abolished, who by opera- 
tion of the constitution were transferred to’ and 
made justices of the Supreme Court. It provided 
for Trial and Special Terms of the Supreme Court 
and an appellate department thereof. It increased 
the number of justices from forty-six to seventy- 
six. It abolished the city courts of higher juris- 





diction, the courts of oyer and terminer, the courts 
of sessions (except in the County of New York) 
and circuit courts and concentrated the jurisdiction 
of all these courts, except the courts of session in 
the Supreme Court. It provided for the county 
courts, surrogates’ courts, courts of justices of the 
peace and district courts of cities and authorized 
the Legislature to organize inferior local courts of 
civil and criminal jurisdiction, but restricted the 
power of the Legislature in this particular, and 
provided that no inferior court should be a court 
of record, or exercise equity jurisdiction or common 
law jurisdiction in a case involving over $2,000. 

There are, then, created by this constitution, 
courts of civil and criminal jurisdiction, ranging 
from the lowest city court to the highest court 
known to our history. 

As to the judges of the Court of Appeals and 
the justices of the Supreme Court, the county 
judges, the surrogates and justices of the peace, it 
is explicitly provided in the constitution that they 
are to be elected by the people. There is also an 
express provision that judicial officers in cities 
whose election or appointment is not otherwise pro- 
vided for in article 6 of the constitution, shall be 
chosen by the electors of such cities or appointed 
by some local authorities thereof. (Art. 6, sec. 17.) 


At the conclusion of section 18 of article 6, which 
authorizes the creation of inferior local courts; is 
this sentence: 


“Except as herein otherwise provided, all judi- 
cial officers shall be elected or appointed at such 
times and in such manner as the Legislature may 
direct.” 


It is “ otherwise provided” in the constitution 
that the judges of every court from the Court of 
Appeals to local inferior courts in cities, shall be 
chosen by election or appointed by some local au- 
thorities of cities, and the only courts to which this 
sentence can refer are courts in villages and towns. 

The courts have always recognized a difference 
between the powers and functions of judges as 
such, and the powers and functions of a court. 
(Matter of Davies, 168 N. Y. 102; Nash v. People, 
etc., 36 N. Y. 607.) 

It has at times been deemed expedient and wise 
to provide for the exercise of a judge’s powers by 
judicial officers other than Supreme Court judges. 
(Renard v. Hargous, 13 N. Y. 259; Hayner v. 
James, 17 N. Y. 316; People, etc., v. Hurlbutt, 44 
Barber, 126; Cashman v. Johnson, 4 Abb. Pr. Rep. 
256. 

In the constitution of 1846 this provision was 
inserted: 


“The Legislature may, on application of the 
board of supervisors, provide for the election of 
local officers, not to exceed two in any county, to 
discharge the duties of county judge and surro- 
gate in case of their inability, or of a vacancy, and 
to exercise such other powers in special cases as 
may be provided by law.” (Art. 6, sec. 15.) 
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In the constitution of 1894 this provision has 
been retained and reads as follows: 

“The Legislature may, on application of the 
board of supervisors, provide for the election of 
local officers, not to exceed two in any county, to 
discharge the duties of county judge and of surro- 
gate, in cases of their inability or of a vacancy, and | 
in such other cases as may be provided by law, and | 
to exercise such other powers in special cases as 
are or may be provided by law.” (Art. 6, sec. 16.) 

It has been held that officers elected under this 
provision could exercise the functions formerly ex- 
ercised by Supreme Court commissioners and the 
functions of a Supreme Court judge at Chambers. 
(Thrasher v. Bentley, 1 Abb. N. C., 39 and 59 N. Y. 
649; Seymour v. Mercer, 13 Howard, 564; People 
etc., v. Maine, 20 N. Y. 434; Kinney v. Roberts, 26 
Hun, 166.) 

It appears then, that while there is no express 
expression of intention to create a judicial depart- 
ment of our government, and to vest the judicial 
power of the State in it, embodied in the constitu- 
tion, that this has been actually accomplished. The 
intention is expressed in deeds rather than in words 
and is quite as effective in results, as has been held 
by the courts. (People ex rel. Burby v. Howland, 
155 N. Y. page 275.) . 

This examination of the constitutional judicial 
history of our State discloses a continuously grow- 
ing desire of the people, born of experience, (1) 
that the permanent officers concerned in the admin- 
istration of justice shall be elected by the people; 
(2) to decrease the number of courts and officers 
concerned in the administration of the judicial de- 
partment of the government, the Court of Chancery 
with its chancellor, vice-chancellors, assistants to 
vice-chancellors, registers, examiners and masters 
in chancery and Supreme Court commissioners 
were all abolished in 1846. The city courts of higher 
jurisdiction, the circuit courts, the courts of oyer 
and terminer, the courts of general sessions of each 
county (except in the County of New York), were 
abolished in 1894, and the number of justices of the 
Supreme Court was increased from forty-six to 
seventy-six in the expectation that these justices, as 
the only permanent judicial officers of the only 
court of general jurisdiction, could do the work 
which would come to that court; (3) to simplify 
procedure. 

The provisions of the bill in question offend 
against each of these principles, and a bill which 
violates the spirit of the constitution is as much 
unauthorized as one which violates its letter. (Peo- 
ple ex rel. Bolton v. Albertson, 55 N. Y. 55; People 
ex rel. Burby v. Howland, 155 N. Y. 280, 281.) 

The constitution having provided for officers to 
exercise the functions of judges out of court (art. 
6, sec. 16, infra), specified their number, required 
the application of the board of supervisors as a 
condition precedent to the authority of the Legis- 
lature to act in the matter, and directed that they 








be elected, this method is conclusive. The Legis- 
lature has no more authority to provide for more 
than two, or that they shall be appointed, and to 
do it without the application of the board of super- 
visors, that it has to authorize the appointment of 
additional justices of the Supreme Court. For 
“ expressio unius est exclusio alterius.” (Sill v. Vil- 
lage of Corning, 15 N. Y. 300.) 


The officers mentioned in the act in question can- 
not be created on the authority on which referees, 
commissioners in condemnation proceedings, com- 
mittees of the person and estate of lunatics and 
other incompetent persons, receivers of property 
in the custody of the court and similar agencies, 
are employed. These are not permanent officials. 
They are the agents of the court employed by it 
temporarily in the course of an action or special 
proceeding as occasion may require. (Matter of 
Hathaway, 71 N. Y. at p. 239.) The employment 
of any of these is as much a judicial act in the trial 
as the determination of a disputed question of law 
or fact. It involves two inquiries: 


First, shall the appointment be made; second, 
who is the proper person to appoint? On each of 
these questions the party to be affected is entitled 
to be heard. If he is not heard he is deprived of 
due process of law. One might be suitable to act 
in one cause, but utterly unfit to act in another. 
It is important to ascertain and judge of the quali- 
ties of a person when named for appointment, in 
each instance. We might, with as much propriety 
and right, provide that the Appellate Division des- 
ignate permanent jurors as permanent referees or 
commissioners of appraisal, and any law which de- 
prives the court having jurisdiction in the trial of a 
case or special proceeding of any judicial function 
involved in the trial, is an encroachment upon the 
judicial power, and void. 


“Where assistants are necessary to enable judges 
to discharge their judicial functions, the power to 
choose such assistants resides in the court.” 


This quotation is from the head note of a decision 
of the Supreme Court of Indiana (State ex rel. 
Hovey v. Noble, 118 Ind. 350), which adjudged null 
and void an act very similar to the one now under 
consideration. The opinion is written by Chief 
Justice Elliott of that court, and is exceedingly 
learned and exhaustive. (See also Standfast v. 
Crotty, 37 State Rep. 673; Menges v. City of Al- 
bany, 47-How. Pr. 244, affirmed 56 N. Y. 374; Peo- 
ple ex rel. Eckerson v. Trustees, 151 N. Y. 84; 
Matter of N. Y. C. & H. R. R. R., 64 N. Y. 60; 
De Hart v. Hatch, 3 Hun, 375; People ex rel. The 
Mayor v. Nichols, 79 N. Y. 580, 590; Alexander 
v. Bennett, 60 N. Y. 205.) 

If it be contended that the act merely creates a 
list of eligible persons from which the trial court 
may choose, I am of the opinion that an act limit- 
ing the trial court in the selection of referees and 
commissioners of appraisal to one person in an 
hundred thousand, so unreasonably narrows the 
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power of the selection as to unduly encroach upon 
the functions of the court. (People ex rel. Killeen 
v. Angel, 109 N. Y. 564; People ex rel. Balcom v. 
Mosher, 163 N. Y. 32.) 

That the commissioners, which this act proposes 
to create, are public officers, must be conceded. 
(Matter of Hathaway, 71 N. Y. 238.) They have a 
permanent tenure of office; they are paid a salary 
by the public; they take the constitutional oath of 
office. 

I am clearly of the opinion that the attempt of 
the Legislature to confer upon the court the power 
to select public officers is unauthorized. 

The policy of excluding the courts from partici- 
pation in the struggles for official spoils, was ap- 
proved by the people of this State many years ago, 
and found expression in the constitution, and has 


been steadfastly maintained (Constitution of 1777, | 


art. 25; constitution of 1821, art. 5, sec. 7; constitu- 
tion of 1846, art. 6, sec. 8; constitution of 1894, art. 
6, sec. 10), and has been recognized by the courts. 
(People ex rel. Decker v. Waters, 4 Misc. Rep. 1, 





and cases there cited; Matter of Gilroy, 11 App. | 


Div. 65.) 

It is worthy of note here that the constitutional 
convention of 1894 deemed it necessary to expressly 
confer power upon the Appellate Division to ap- 
point and remove a reporter (art. 6, sec. 2, last 
sentence), and a clerk (art. 6, sec. 19). That this 
power is expressly conferred indicates a belief of the 
framers of the constitution that the power to ap- 
point to public office in general does not reside in 
the court, and cannot be conferred upon it by the 
Legislature. 

I am aware of decisions sustaining statutes which 
confer upon the justices or judges of the court the 
power to select officers connected with the admin- 
istration of justice. (Matter of Allison v. Welde, 
172 N. Y. 421; People, etc., v. Hall, 169 N. Y., 194- 
195.) But the principle on which these decisions 
rest is stated by Judge Vann as follows: 

“While the performance of administrative duties 
cannot be imposed by the Legislature upon the 
Supreme Court as such, except as to matters inci- 
dental to the exercise of judicial powers, yet for 
many years and without serious question acts have 
been passed conferring upon the justices of that 
court authority out of court to perform a variety 
of functions administrative or semi-administrative 
in character, such as the approval of certificates of 
incorporation, the acknowledgment of convey- 
ances, the solemnization of marriages, the appoint- 
ment of commissioners of jurors, the investigation 
of the financial affairs of villages and the like.” 
(Matter of Davies, 168 N. Y. page 102.) 

In this case, however, the selection of the public 
officers is not conferred upon the justices, but is 
conferred upon the Appellate Division of the Su- 
preme Court. 

I believe also that the provisions of this act, which 
assumes to authorize the parties to an action or 





special proceeding to create a tribunal where a 
referee shall preside at a jury trial and possess and 
exercise the powers of a justice of the Supreme 
Court, is unauthorized and void. (French v. Mer- 
rill, 27 App. Div. 612; Austin v. Searing, 16 N. Y. 
112; Kelsey v. Forsyth, 21 Howard, U. S. 85; The 
Lucy, 8 Wallace, 307.) 

The constitution provides for a Trial Term of 
the Supreme Court. It also provides that there 
shall be a governor. If it be conceded that the 
Legislature may authorize citizens of the State whg 
desire to invoke the powers of the Trial Term of 
the Supreme Court to create an institution in a 
manner to be prescribed by the Legislature to exer- 
cise these powers, how can it be denied that the 
Legislature may authorize the designation of “ ex- 
ecutive commissioners ” and may provide that per- 
sons who desire to have a bill which has been 
passed by the Legislature approved, or a convict 
granted a pardon, and those who are opposed to 
either may agree in writing that an “ executive 
commissioner” shall hear and decide the contro- 
versy and exercise all the powers of the governor 
of the State in the matter? 

If the Legislature may duplicate one constitu- 
tional office, why not another? The public policy 
involved in each instance is the same. The people 
are, certainly, as deeply interested in the manner 
in which the law shall be interpreted and applied 
in the transactions of mankind as they are in any 
other function of government, and when they have 
provided in the constitution that there shall be a 
court or an officer to exercise a particular function 
of government, this court or this officer must be 
regarded as possessing the functions or powers of 
the office exclusively, and it is not in the power of 
the Legislature, a mere agency of the people cre- 
ated by the constitution, to transfer these functions. 
If we concede that the Legislature may redistribute 
the powers of government and provide that they 
may be exercised otherwise than by the officers 
and bodies which the constitution provides, then 
the constitution has no binding force or authority, 
and legislative power is unlimited. 

The authority for referring one or all of the 
issues in a case to a referee, either by the consent 
of the parties, or without their consent, on the 
motion of the court, as the same has been prac- 
ticed during the entire history of the State and 
regulated by the Legislature, will not support this 
bill, as will appear by a brief examination of the 
history of that practice. 

Before the constitution of 1821 and while the 
organization of courts and the defining of their 
jurisdiction was vested in the Colonial and State 
Legislatures with practically no limitations, acts 
had been passed authorizing the reference of all the 
issues in an action in cases involving a long ac- 
count or difficult questions of law, to one or more 
referees to hear, try and determine. It was the 


practice of the Court of Chancery to refer the tak- | 
ing of testimony or the stating of an account or 
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other similar function arising incidentally in the 
course of a swit, to a master. 

Each of our constitutions has adopted the laws 
of England and of the colony of New York as they 
existed before the organization of the State, sub- 
ject to the power of the Legislature to alter or 
repeal them (constitution of 1777, art. 35; consti- 
tution of 1821, art. 7, sec. 13; constitution of 1846, 
art. I, sec. 17; constitution of 1894, art. 1, sec. 16). 

This practice of referring cases has never been 
abandoned or discontinued in this State by legisla- 
tion; consequently, it has constitutional warrant 
(Graham’s Pr., 2d ed., chap. XI; Boyce on Referees, 
pp. 1 to 7; Steck v. Colorado Fuel & Iron Co., 142 
N. Y. 236; Magowan v. Sinclair, 5 Daly, 63); but 
at no time in the history of the colony nor of the 
State, so far as I have been able to discover, has 
the practice prevailed of designating a referee to 
impanel a jury and preside at a jury trial. 

I have no doubt that the parties to an action or 
proceeding at issue might consent to refer the same 
to one of the commissioners who may be appointed 
if this act is approved, and that such commissioner 
would have, power to hear and determine the cause 
under such stipulation, not because of this act, how- 
ever, but entirely because of the present law of the 
State. 

The court before which a case may be pending 
which involves a long account or a difficult question 
of law, and which may be referred by the court of 
its own motion, without the consent of the parties, 
might refer it to one of these commissioners in its 
discretion, and the order would be valid, but that 
part of the bill which assumes to compel the court 
to refer the case to one of these commissioners, 
even though the court might deem him incompe- 
tent, or for any reason an improper person, is, in 
my opinion, an unauthorized encroachment upon 
the judicial authority of the Supreme Court. 

There are some features of the system which this 
vill attempts to create which undoubtedly, standing 
by themselves, would have vitality and legal force, 
but the illegal provisions constitute such essential 
features of the entire scheme as, in my opinion, ut- 
terly destroy it. 

I am clearly of the opinion that even with execu- 
tive approval this bill would be absolutely void. 

Respectfully submitted, 
JoHN CUNNEEN, 
Attorney-General 
—_—_——— 


THE LAW OF MORTMAIN. 


Mortmain was the possession of lands or tene- 
ments in, or conveyance to, dead hands, or hands 
that could not alienate. The term was originally 
applied to conveyances of land made to ecclesiasti- 
cal bodies; afterwards to conveyances made to any 
body corporate. All corporations must have a 
license from the king to enable them to purchase 
and hold lands in mortmain. (Co. Litt. 2.) 








The law of mortmain was passed to prevent lands 
to which knight’s service was attached being given 
during life or at death to religious bodies. Be- 
cause, in such a contingency, the state or superior 
lords would suffer. They were deprived of those 
“incidents” peculiar to the feudal tenure — the 
“aid” which was given in difficulties; “ reliefs” 
which were fines on the death of the feudal tenant; 
“previous seizin,” a fine on the descent to the heir 
of full age; “ wardship,” which was the right of 
receiving the rents and profits of a fee during the 
minority of the heir; “ marriage,’’ which was a fine 
on the marriage of a feudal tenant; “ fines on alien- 
ation,” fines for the lord’s consent to the transfer of 
a fee, and “ escheat,” which was equivalent to the 
forfeiture of the fee — all these were lost to the lord 
in all those properties which fell into the hands of 
monastic bodies. 

The law of mortmain guarded against the indis- 
criminate transfer of land to religious bodies. 
W. F. Finlason, author of “ Laws of Mortmain,” 
does not wisely deny that the law of mortmain 
applied to Ireland. In 1300 the Prior of Drogheda, 
Prior of the Augustinian Canons, was summoned 
for appropriating the burghage in the neighbor- 
hood to the monastery against the statute of mort- 
main. In 1281, the Earl of Norwich distrained the 
Prior of Great Conall, County Kildare, for not 
attending services. He pleaded, as grounds for a 
refusal, that the house was given in free and per- 
petual alms, showing that otherwise the lands were 
subject to demands. During the incumbency of the 
illustrious Maelisa, about the year 1289, he pur- 
chased several lands for the church. This was 
against the statute of mortmain. But the king 
granted him pardon. At the close of the twelfth 
century Walter Butler granted to the Abbey of 
Arklow an exemption from secular demands, other- 
wise it would have been subject to them (Monastic 
Anglic. vol. 2). 

Henry III granted to the Archbishop of Cashel 
in free alms, Cashel without imposts (McGeoghe- 
ghan, 312). 

The Theodosian Code embodies a law by Valen- 
tinian, preventing ecclesiastics from getting the 
property of heirs. And also a law of Theodosius, 
Saint Jerome, ep. 2, ad Nepot, says: I am ashamed 
to say that pagan priests, and actors, and char- 
ioteers, and harlots can inherit, and that ecclesias- 
tics and monks only are incapable. I am grieved 
that they require such a law. 

The law of mortmain was the cause of continual 
conflict between the secular and ecclesiastical tri- 
bunals. The possession of vast areas of lands in 
the hands of a few religious communities was con- 
sidered by the reigning authority to be a direct 
menace to the state. The evils which flow from 
the possession of aggregate wealth, and the power 
which always accompanies the possession of vast 
tracts of land were known and appreciated by the 
early law officers of the English judiciary. Apart 
from the restraint which was placed upon aliena- 
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tion when land passed into the hands of religious 
bodies, there was also the danger that the continued 
conflict which was then raging between secular and 
ecclesiastical tribunals would increase instead of 
diminish. The law was a just one, and it could be 
applied the present day to these vast corporations 
which, with their concentrated wealth, threaten the 
industrial welfare of our country. In America the 
law has, to a great extent, disappeared, because 
religious societies enjoy freedom from taxation, 
and many other privileges which follow from the 
separation of church and state. 
JosepH M. SuLLivaNn, 
Of the Suffolk (Mass.) Bar. 
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CONSTITUTIONAL LAW. 


Possession Durinc CLoseE SEASON oF GAME Im- 
PORTED FROM OTHER STATES. 


New York SuprEME CourtT—APPELLATE DivisIon— 
First DEPARTMENT. 


(June, 1904.) 
Present: Hons. CHartes H. Van Brunt, P.J.; 
Epwarp Patterson, Morcan J. O’Brien, Georce L. 
INGRAHAM and CuHester B. McLaucuutn, JJ. 


Tue PEopLe oF THE STATE OF NEw York, Appellant, 
v. Jacos V. Boorman and Howarp R. Rosinson, 
Respondents. 


The defendants were sued for the possession of 
game caught and killed outsiide of the State of New 
York which was purchased and acquired by them 
and exported from the States in which such game 
was caught and killed to the defendants in this State 
at a time when it was lawful to possess such game 
in the State of New York. By subsequent legisla- 
tion the possession of such game was made a misde- 
meanor and the subject of a penalty. HeLp 

First. That no liability arose against the defend- 
ants by reason of such subsequent legislation. 

Second. That the game thus acquired by the de- 
fendants and imported into this State when such 
importation was allowed by the law of this State, 
was property. 

Third. Subject to the right of the State under its 
police power to prevent the sale of articles of food 
which would be injurious to the public health, the 
defendants had the right to possess the birds, to sell 
them, or to make such disposition of them as they 
pleased. 

Fourth. If the Legislature intended to make the 
mere possession of the game to which the possessor 
had the legal title a crime, its enactment was a viola- 


“tion of section 6 of article 1 of the Constitution. 


Fifth. It was not intended by the statute to affect 
the possession and sale of birds taken in another 
State or country, the ownership of which had been 





acquired and which had been followed by importa- 
tion into this State while such importation and pos- 
session were lawful and vested in the possessor the 
title to the property. 

Sixth. The act of Congress of May 25, 1900, is 
inapplicable since it could only have the effect of 
preventing the provision of the Federal Constitution 
as to interstate commerce from applying to property 
of this character imported into this State, but could 
not abrogate the provisions of the State Constitution 
which prevented the deprivation of a citizen of his 
property without due process of law. 


Appeal from judgment dismissing complaint after 
trial before a jury. 


Frank S. Black, for appellant ; Louis Marshall, for 
respondents. 


INGRAHAM, J.— This action was brought to re- 
cover penalties for a violation of the Forest, Fish 
and Game Law (chap. 20 of the Laws of 1900), the 
defendants being charged with the possession of 
various birds at different times between May 23, 
IgoI, and June 1, 1901. The defendants demurred 
to this complaint, and the demurrer was sustained 
as to counts fourteen to nineteen of the complaint 
inclusive, and overruled as to counts one to thirteen 
inclusive (40 Misc. Rep. 27). Both parties seem to 
have appealed to this court, where the judgment 
below was affirmed without an opinion (72 App. Div. 
619), and on a subsequent appeal to the Court of 
Appeals the judgment was affirmed upon the opinion 
of the Special Term (173 N. Y. 622). The case then 
came on for trial before a jury, and was submitted 
upon an agreed statement of facts. It was stipu- 
lated that the defendants, “between the twenty- 
second day of May, 1901, and the second day of 
June of that year, possessed at the city and county 
of New York, 100 grouse, 100 quail, 96 woodcock 
and 100 ducks, being of the same grouse, quail, 
woodcock and ducks mentioned and described in the 
first thirteen counts of the complaint in the above- 
entitled action ;” that “all of the said grouse, quail, 
woodcock and ducks were caught and killed outside 
of the State of New York, to wit, in other States of 
the Union, and were purchased and acquired by the 
defendants and exported from the States in which 
they were caught and killed to them in this State, 
at a time when it was lawful to possess them in the 
State of New York, to wit, during the month of 
November, 1900; and that the defendants received 
and kept the same in storage, at the county and city 
of New York, from that time to the commencement 
of this action, and that they were of the fair market 
value of $5,000.” Upon the trial the complaint was 
dismissed, and the plaintiff appealed. 

The first thirteen counts of the complaint were 
alike in form, except as to the specific birds and the 
time. The first count alleged that “on the twenty- 
third day of May, 1901, at the city and county of 
New York, the defendants, copartners as aforesaid, 
unlawfully, willfully and knowingly possessed four 


| hundred and ninety-six (496) grouse and two hun- 
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dred and thirty-six (236) quail during the close | 
season for said grouse and quail respectively, con- | 
trary to the form of the statute in such case made | 
and provided. That by reason of the premises the 
defendants then and there became liable to a penalty 
of sixty dollars, and to an additional penalty of 
twenty-five dollars for each bird, grouse and quail 
so possessed, to wit, the sum of eighteen thousand 
three hundred dollars.” These counts were held to 
state facts sufficient to constitute a cause of action. 
Upon the trial it appeared that these biirds had been 
taken out of the State of New York, purchased by 
the defendants outside of the State and imported 
into this State at a time when persons in this State 
were authorized to take such birds and have posses- 
sion thereof and the birds had remained in the pos- 
session of the defendants in the original packages 
from the time of such importation until the time the 
complaint alleged that the defendants possessed the 
same. The defendants having thus lawfully become 
the owners of these birds at the time when the pos- 
session and ownership of such property was author- 
ized by the law of this State, the question is directly 
presented as to whether the Legislature could make 
the subsequent possession of these birds a crime. 
That these birds thus acquired by the defendants and 
imported into this State when such importation was 
allowed by the law of this State were property can- 
not be seriously questioned. It is agreed that they 
were of the value of $5,000, and when purchased and 
imported into this State by the defendants neither 
the State nor anyone acting under its authority 
could confiscate or appropriate this property without 
making compensation to the defendants therefor. 
They were protected by the provisions of the State 
Constitution, subject, however, to the police power 
of the State, which would include the right of the 
State to prevent the sale of articles of food which 
would be injurious to the public health. Subject to 
this power, however, the defendants had a right to 
possess the birds; to sell them or make such dispo- 
sition of them as they pleased. It was held by the 
learned judge who determined the demurrer in this 
case, which opinion was adopted by the Court of 
Appeals, that the possession of birds at the forbidden 
season within the State is prima facie evidence that 
the possessor had violated the law, and that the 
burden was then cast upon him to show that the 
possession was legal. Thus, upon the trial of the 
case there was imposed upon the defendants, to 
escape liability, the obligation of showing that the 
possession of these birds in May and June, 1901, was 
not a violation of the statute, and the question is, 
therefore, presented whether the provisions of this 
law require us to hold that the Legislature intended | 
to make the mere possession of property to which 
the possessor had the legal title a crime. and 
whether, if the Legislature intended to accomplish | 
that result, it was in violation of the provisions of | 
the Constitution. Section 6 of article 1 of the Con- | 
stitution provides that no person shall “be deprived | 
of life, liberty or property without due process of | 





law, nor shall private property be taken for public 
use without just compensation.” Since this pro- 
vision has been a part of the fundamental law of 
this State, it has been universally held that the pos- 
sessor of property is entitled to its full beneficial use 
and free enjoyment, and that such use and enjoy- 
ment of property cannot be directly or indirectly af- 
fected, except by due process of law. Thus, in 
Foster v. Scott (136 N. Y. 577) the court said what 
it seems to me is directly applicable to the questions 
presented in this case: “ This case is governed by a 
few principles so well settled and understood that 
they are elementary, and nothing can be added to 
their force or application by illustration or extended 
discussion. The validity of a law is to be deter- 
mined by its purpose and its reasonable and practical 
effect and operation, though enacted under the guise 
of some general power, which the Legislature may 
lawfully exercise, but which may be and frequently 
is used in such a manner as to encroach, by design 
or otherwise, upon the positive restraints of the Con- 
stitution. What the Legislature cannot do directly 
it cannot do indirectly, as the Constitution guards 
as effectually against insidious approaches as an open 
and direct attack. Whenever a law deprives the 
owner of the beneficial use and free enjoyment of 
his property, or imposes restraints upon such use 
and enjoyment that materially affect its value, with- 
out legal process or compensation, it deprives him 
of his property within the meaning of the Constitu- 
tion. All that is beneficial in property arises from 
its use and the fruits of that use, and whatever 
deprives a person of them deprives him of all that 
is desirable or valuable in the title and possession. 
it is not necessary in order to render a statute ob- 
noxious to the restraints of the Constitution that it 
must in terms or in effect authorize an actual physi- 
cal taking of the property or the thing itself, so long 
as it affects its free use and enjoyment, or the power 
of disposition at the will of the owner.” If the free 
beneficial use and right of disposition of property 
are thus protected by the Constitution, an act which 
makes the mere possession of property a crime and 
imposes upon the possessor a penalty is certainly a 
direct legislative interference with the beneficial use 
and liberty of disposition of the property. If an 
act of the Legislature attempted to make the mere 
possession of a barrel of flour or a bushel of wheat 
a crime, there could be, I suppose, no question but 
that it would be a violation of this clause of the 
Constitution (Matter of Jacobs, 98 N. Y. 98-105, 
and cases there cited). Wherever these birds be- 
came the property of the defendants and lawfully 
possessed within this State, it seems to me that such 
ownership and possession was as much protected by 
the Constitution as was any other kind of property 
similarly situated, and that if the construction sought 
to be given to this statute by the learned counsel for 
the plaintiff is correct, it was beyond the power of 
the Legislature. 

I have not considered the Act of Congress of 
May 25, 1900, as that act could only have the effect 
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of preventing the provision of the Federal consti- 


tution as to interstate commerce from applying to | 


property of this character imported into this State. 
It did not and could not affect the application of 
the constitution of this State, which prohibits the 
Legislature from depriving a person of property 
without due process of law. It may be conceded 
that since the passage of this act of Congress these 
birds, when imported into this State from any other 
State or Territory, became subject to the operation 
and effect of the laws of this State, enacted in the 
exercise of its police power, to the same extent and 
in the same manner as though such birds had been 
produced in this State, but that act certainly could 
not abrogate the provisions of the State constitu- 
tion which prohibit the Legislature from depriving 
the plaintiff of this property without due process of 
law. Entertaining these views, we have to exam- 
ine the statute to see whether it must necessarily 
be construed so as to accomplish what would be a 
violation of this constitutional provision. 

Section 22 of the act (chap. 20 of the Laws of 
1900, as amended by chap. 396 of the Laws of 1901) 
provides that the close season for quail shall be 
from December 16 to October 31, both inclusive. 
Section 23, as amended by chapter 601 of the Laws 
of 1900, provides that woodcock shall not be taken 
from December 16 to September 15, both inclu- 
sive, Section 25, as amended by chapter 601 of the 
Laws of 1900, provides that the close season for 
grouse shall be from December 16 to September 15, 
both inclusive. Section 28 provides that woodcock, 
grouse and quail shall not be sold or possessed 
during the close season, except in the month of 
December, and the possession or sale thereof dur- 
ing the last fifteen days of December shall be pre- 
sumptive evidence that they were unlawfully taken 
by -the possessor. Section 39, as amended by 
chapter 741 of the Laws of 1900, provides that a 
person who violates any provision of this article 
is guilty of a misdemeanor, and is liable to a penalty 
of $60, and to an additional penalty of $25 for each 
bird or part of bird taken or possessed in violation 
thereof. Substantially the same provisions are con- 
tained in article 3 of the act in relation to certain 
fish. The provisions of article 3 were before the 
Court of Appeals in the case of People, etc., v. Buf- 
falo Fish Co. (164 N. Y. 93). The appeal in that 
case presented, as this case presents, two questions, 
first, “ with respect to the true meaning and scope 
of the statute,” and, secondly, “if it means what 
the plaintiff insists it does with respect to its valid- 
ity; and it was held that “ The statute in question 
does not in terms, or by any reasonable implica- 
tion, forbid a person to ‘ catch, kill or be possessed’ 
of fish in a foreign country. We all agree that 
our statute does not forbid a person to ‘catch or 








tation of a penal statute. What it means, and all 
it means, is to forbid any person to catch, kill or be 
possessed of the fish described from the waters of 
this State. The word ‘ possessed’ obviously refers 


|to those fish the catching or killing of which is 


forbidden — that is to say, fish in the waters of this 
State, and not those procured in a foreign country. 
It is simply a perversion of the statute to hold that 
the mere possession by any person within this State 
of the fish described in the statute during the close 
season is a violation of it, without regard to the 
place where it was procured, or to the manner ob- 
tained. * * * In the case at bar the statute is 
pushed by a literal reading to a point quite as un- 
reasonable. In my opinion the law has no reference 
or application to a case where the fish have been 
imported from a foreign country. The conceded 
facts of this case take it out of the reason and policy 
of the law.” 

We have thus stated for our guidance by the 
Court of Appeals a rule of construction which can 
be applied to this statute, and which saves it from 
being a violation of the constitutional provision to 
which attention has been called. The Legislature 
had implied authority to protect the wild game of 
the State. To accomplish that purpose it prohib- 
ited the taking of certain birds during a certain 
portion of each year, and then provided that these 
birds should not be sold or possessed during the 
close season, and provided a penalty for a violation 
of this prohibition. Reading these sections to- 
gether they can be construed in accordance with 
the intent of the statute to apply to certain specified 
birds taken within the State, and that the sale or 
possession of such birds during the close season is 
a violation of the provision of the law, and imposes 
upon the possessor the penalty therein prescribed; 
but the statute was not intended to, nor does it, 
affect the possession or sale of birds taken in an- 
other State or country the ownership of which had 
been acquired, and which had been followed by im- 
portation into this State while such importation 
and possession was lawful and vested in the pos- 
sessor the title to the property. 

Our attention has been called to a case at the 
Special Term of the Supreme Court (People, etc., v. 
A. Booth & Co., reported in the 42d Misc. Rep. 321), 
in which this question is quite fully discussed, and 
where a conclusion is arrived at which substantially 
agrees with that before indicated. I also think that 
the court had power to grant the allowance. 

The complaint demanded judgment for an amount 
exceeding $1,000,000. The elimination of the causes 
of action by the judgment sustaining in part the de- 
murrer, left a demand against the defendant of 


several hundred thousand dollars. They were com- 
| pelled to meet that demand on the trial. The stipu- 


kill’ fish of any kind in Manitoba, but it is said ‘lation that the defendant agreed to show that the 

action could not have been brought for that amount. 
| Subdivision 2 of section 3253 of the Code of Civil 
| Procedure provides that the court may in its dis- 
cretion award to either party “a sum not exceeding 


that when one brings the fish so caught or killed 
into this State the penalties of our statute attach 
to him. With all respect I am constrained to say 
that this is not a reasonable or tolerable interpre- 
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five per cent. upon the sum recovered or claimed.” 
There was no recovery, so the amount must be based | 
upon the sum claimed; and the sum “claimed” was | 
the amount of the judgment demanded by the plead- | 
ings, and that amount, eliminating the causes of 
action as to which the demurrer was sustained, 
would justify the allowance granted. | 

It follows that upon the agreed statements of facts | 
we agree with the learned judge below, and that the 
judgment should be affirmed, with costs. 

Patterson and O’Brien, JJ., concur. 

Van Brunt, P. J., concurs in result. | 








McLaucuuitn, J. (dissenting) —I am unable to| 
concur in the prevailing opinion. The possession of ! 
the birds at the time alleged in the complaint and 
stated in the stipulation was, under the Forest, Fish 
and Game Law (chap. 20 of the Laws of 1900, as 
amended by chap. 396 of the Laws of 1901), unlaw- 
ful (id., secs. 22, 23, 25 and 28), and by reason 
thereof the defendants were liable to ‘the penalty 
specified in section 39 of that act. The act is not 
unconstitutional (Phelps v.-Racey, 60 N. Y. 10; 
People, etc., v. Buffalo Fish Co., 164 N. Y. 93); nor 
is it in conflict with the Federal Constitution or 
acts passed by Congress regulating commerce be- 
tween the States (Matter of Rahrer, 140 U. S. 545; 
Rhodes v. State of Iowa, 170 U. S. 412; Vance v. 
W. A. V. Co.. id., 438). 

The prevailing opinion entirely overlooks or ig- 
nores section 5 of the act of Congress commonly 
called the “ Lacey Act,” approved May 25, 1900, and 
if it had not, then it seems to me clear a different 
conclusion would have been reached. This section 
provides: “That all dead bodies or parts thereof 
of any foreign game animals, or game or song birds, 
the importation of which is prohibited, or the dead 
bodies or parts thereof of any wild game animal or 





game or song birds transported into any State or 
Territory or remaining therein for use, consump- 
tion, sale or storage therein, shall, upon arrival in 
such State or Territory, be subject to the operation 
and effect of the laws of such State or Territory 
enacted in the exercise of its police powers to the 
same extent and in the same manner as though such 
animals or birds had been produced in such State or 
Territory, and shall not be exempt therefrom by 
reason of being introduced therein in original pack- 
ages or otherwise.” It is true that the validity and 
effect of the section quoted have not, so far as I have 
been able to discover, been judicially passed upon, 
but a similar act of Congress in respect to intoxicat- 
ing liquors has. The “Wilson Act,” so-called, ap- 
proved August 8, 1890, provides: “That all fer- 
mented, distilled or other intoxicating liquors or 
liquids transported into any State or Territory 
or remaining therein for use, consumption, sale or 
storage therein shall, upon arrival in such State or 
Territory, be subject to the operation and effect of 
the laws of such State or Territory enacted in the 
exercise of its police powers to the same extent and 





in the same manner as though such liquids or liquors | 


had been produced in such State or Territory, and 
shall not be exempt therefrom by reason of being 
introduced in the original packages or otherwise” 
(26 Statutes at Large, 313, chap. 728). This act 
was first considered by the Supreme Court of the 
United States in Matter of Rahrer (supra) in rela- 
tion to a statute of the State of Kansas, which pro- 
vided that any person who should manufacture, sell 
or barter any spirituous liquors should be guilty of 
a misdemeanor and upon conviction should be pun- 
ished as therein provided (1 Genl. Stat. Kansas, 
chap. 31, 1380, etc.). On the day following the ap- 
proval of the Wilson Act — August 9, 1890— one 
Rahrer sold in the State of Kansas a keg of beer 
in the original package in which it had been trans- 
ported to him from another State. He was arrested 
for violating the statute of Kansas referred to and 
thereupon, by writ of habeas corpus, he obtained his 
discharge (43 Fed. Rep. 556), but on appeal the 
action of the lower court was reversed and the re- 
lator remanded as subject to and to be proceeded 
against for a violation of the State statute. In dis- 
posing of the case the court held that the Wilson 
Act was constitutional, and after it took effect 
liquors imported into the State of Kansas were sub- 
ject, both as to possession and sale, to the existing 
laws of that State, and it was unnecessary, after the 
passage of the Wilson Act, to re-enact the State law 
in order to make it operative upon such liquors. 
Chief Justice Fuller, speaking for the court, said: 
“Tt appears from the agreed statement of facts that 
this liquor arrived in Kansas prior to the passage of 
the act of Congress, but no question is presented 
here as to the right of the importer in reference to 
the withdrawal of the property from the State, nor 
can we perceive that the congressional enactment is 
given a retrospective operation by holding it appli- 
cable to a transaction of sale occurring after it took 
effect. This is not the case of a law enacted in the 
unauthorized exercise of a power exclusively con- 
fided to Congress, but of a law which it was com- 
petent for the State to pass, but which could not 
operate upon articles occupying a certain situation 
until the passage of the act of Congress. That act, 
in terms, removed the obstacle and we perceive no 
adequate ground for adjudging that a re-enactment 
of the State law was required before it could have 
the effect upon imported which it had always had 
upon domestic property.” 

The same act again came under consideration in 
Rhodes v. State of Iowa (170 U. S. 412). There, 
Rhodes was convicted before a justice of the peace 
of the State of Iowa for transporting into that State, 
in violation of its laws. intoxicating liquors from the 
State of Illinois. The conviction was affirmed by 
the Supreme Court of Iowa (Stalls v. Rhodes, 90 
Ia. 396), but reversed by the Supreme Court of the 
United States on the sole ground, however, that the 
liquors, when seized, had not reached their destina- 
tion. Referring to the contention that the statute 
of Towa did not apply to liquors obtained outside the 


| State, Mr. Justice White, citing with approval Mat- 
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ter of Rahrer (supra), said: “It is not gainsaid that | 


the effect of the act of Congress (with respect to 
imported liquors) was to deprive the receiver of 
goods shipped from another State of all power to 
sell the same in the State of Iowa in violation of its 
laws * * * It has been settled that the effect of 
the act of Congress is to allow the statutes of the 
several States to operate upon packages of imported 
liquors before sale.” It was also considered in 
Vance v. W. A. V. Co. (supra). There an injunc- 
tion had been obtained restraining the defendants 
from interfering with intoxicating liquors shipped 
from the State of California to the State of South 
Carolina in violation of the statutes of the latter 
State. The court held that the injunction should be 
dissolved; that under the Wilson Act intoxicating 
liquors transported from one State to another be- 
came, as soon as the act of transportation was com- 
plete, subject to the laws of the State into which 
they were brought. 

Applying the rule laid down in these decisions, as 
to the effect of the Wilson Act upon State statutes 
existing at the time of its passage with reference to 
intoxicating liquors, to the. Lacey Act, and its effect 
upon the statute of this State as to the possession 
of game, but one conclusion, as it seems to me, can 
be reached, viz.: That the defendants were liable to 
the penalty provided by the statutes of this State for 
having the birds mentioned in the stipulation at the 
time therein stated, and this notwithstanding the 
fact they were in the original packages in which 
they were received from other States. 


The Wilson and Lacey Acts are similar, except 
one relates to intoxicating liquors and the other to 
game. The Kansas statute, which was involved in 
the decision in the Rahrer case, provides that intoxi- 
cating liquors shall not be manufactured or sold in 
that State, and the New York statute, under which 
the penalties here are sought to be recovered, pro- 
vides that birds of the kind mentioned in the stipu- 
lation shall not be sold or possessed at stated times. 
Both of these statutes were passed in the exercise 
of the police powers of the respective States, and 
after they became laws one applied to liquors pro- 
duced, and the other to game taken, in the State, 
but neither of them to that which was transported 
into the State until after Congress had given its con- 
sent thereto (Liesy v. Harden, 135 U. S. 100. That 
consent, however, was given by acts which might 
well be termed enabling acts — the Wilson Act in the 
one case, and the Lacey Act in the other —and 
thereafter the State statutes applied equally to that 
which came from without as to that produced or 
taken within it. There is, therefore, no force in the 
suggestion that the Lacey Act has no application 
since the statute of the State of New York under 
which the penalties are sought to be recovered was 
passed prior thereto. The statute is general in 
terms. lt applies, so far as the possession of the 
birds mentioned during the closed season is con- 
cerned, to those taken or procured outside of the 
State as well as to those taken within it, and Con- 





gress has given its consent by the Lacey Act to the 
enforcement of that statute against birds imported 
into the State. This same contention was made in 
the Rahrer case, and the court, as already indicated, 
held that a re-enactment of the State statute was 
unnecessary, and the same view was reiterated in 
the Rhodes and Vance cases. This also is the view 
of the court of last resort in every State so far as I 
have been able to discover, where the question has 
been presented (State v. Intoxicating Liquors, 9 Me. 
140; Starace v. RSssie, 69 Vt. 303; State v. Bixman, 
162 Mo. 1. See also Commonwealth v. Savage, 155 
Mass. 278; Magner v. People, etc., 97 Ill. 320; Roth 
v. State, 51 Ohio State, 209; People, etc., v. O’Neill, 
110 Mich. 324; State v. Rodman, 58 Minn. 393; Ex 
parte Maier, 103 Cal. 476; Price v. Bradley, 16 Q. B. 
Div. 148). . 

Nor do these views conflict in any way with 
People, etc., v. Buffalo Fish Company (supra) as I 
read that case. There, the court held that the 
statute here under consideration was constitutional, 
but so far as fish was concerned it only applied to 
that taken within the State. This was but applying 
the rule laid down in Liesy v. Harden (supra), and 
it must necessarily be so, inasmuch as there was no 
act of congress making imported fish subject to 
the laws of the State into which it was imported. 
The case would be in point, except for the Lacey 
act. That act, as already said, makes the State stat- 
ute applicable to game imported into the State. 

I am of the opinion, in view of the authorities 
cited, that the defendants are liable for the penalty 
provided in the statute for having the birds unlaw- 
fully in their possession, and, if I am correct in this, 
then it necessarily follows the judgment should be 
reversed. If, however, the conclusion is incorrect, 
then it seems to me the judgment should be modified 
by reducing the extra allowance from $2,000 to $498. 
The court, under section 3253 of the Code of Civil 
Procedure, made an extra allowance of $2,000 as 
costs. There is no basis for such an award. This 
section provides that a sum not exceeding five per 
centum on the sum recovered or claimed, or the 
value of the subject-matter involved, may be 
awarded. Under the stipulation the total amount 
claimed was $9,960 —a penalty of $60, and an addi- 
tional penalty of $25 for each of the 396 birds men- 
tioned. Five per cent of this sum is $498, and that 
is all that could be awarded. 


———_—_—_——_ 


HOW THE UNITED STATES SUPREME 
COURT DISPOSES OF CASES. 


Not infrequently complaints are made of the dila- 
toriness of the Supreme Court, and it is undoubtedly 
true that it does not dispose of so many cases, or 
with so great rapidity, as other appellate courts, but 
in no court are the questions presented of more far- 
reaching importance, and in none, therefore, is the 
duty greater of care and throughness in examina- 
tion and consideration. The manner in which busi- 
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ness is transacted indicates the efforts to secure such 
care and consideration. 

In addition to hearing the oral arguments of 
counsel, each justice, during the arguments, and 
thereafter at his home, has a printed copy of all 
briefs and the entire record of the case. Saturday 
of each week is the day of conference —the day on 
which no open sessions are held —and at that con- 
ference the cases which have been argued or sub- 
mitted are called by the chief justice and discussed. 
Such discussion is free and full. Each justice is 
expected to have examined the record and the briefs 
and to be prepared to express his individual opinion. 
In important cases the discussions is not infrequently 
continued from week to week. 

After it has been discussed as fully as any one 
desires, the roll is called by the chief justice, and 
a vote taken on affirming or reversing. Saturday 
night, after the conference is over, the chief justice 
assigns the cases that have been decided to the 
different justices for opinions. No one knows in 
what case he may be called upon to prepare the 
opinion until it has been decided. 

Thereafter the justice receiving a case writes an 
opinion in accordance with the views of the majority, 
as expressed in the conference, supporting it by 
such arguments and citations of authority as seems 
to him necessary, and sends the opinion thus written 
to the printer. Nine copies are struck off, and a 
copy sent to each justice. 


Suggestions, objections and criticisms of all kinds 
are returned by the other justices to the writer of 
the opinion. Often the number of suggestions and 
criticisms is so great that the opinion is rewritten, 
and copies thereof are printed and circulated. 
Thereafter the case is called up again in conference, 
and the opinion, with the criticisms and objections, 
is discussed, and those criticisms and objections are 
approved or voted down by the majority. Not until 
after this, is the opinion ready for announcement. 


It will be seen, therefore, that every case is care- 
fully sifted before the decision is made public. And 
while it would be absurd to claim infallibility, for 
that does not belong to human tribunals, it may 
safely be said that there are few, if any, tribunals in 
the world in which greater care is taken to secure 
an absolutely just and right conclusion. It is not 
strange, therefore, that when a case has passed 
through such handling the opinions of the justices 
are quite firmly fixed; and it is not often that they 
are convinced of error or mistake; thus petitions for 
rehearing are seldom sustained— Hon David J. 
Brewer in the American Law School Review. 





+ 





A provision in a charter of a water company that 
the municipality shall have power by ordinance to 
regulate the price of water is held, in Knoxville v. 
Knoxville Water Co. ({Tenn.], 61 L. R. A. 888), 
to give the municipality the continuing right to regu- 
late the charges, limited only by a condition that 
such rates shall not be unreasonable or oppressive. 





PHOTOGRAPH AND BERTILLON MEASURE- 
MENTS OF PRISONER. 


APPLICATION FOR REMOVAL AFTER ACQUITTAL ON NEW 
TRIAL. 


New York Court or APPEALS. 


(Decided February 16, 1904.) 


In the Matter of the Application of RoLtanp B. 
Mo.tneux, Appellant, for a Peremptory Writ of 
Mandamus Against CorneLtius V. COoLLINs, 
Superintendent of State Prisons, Respondent. 


The photograph and Bertillon measurements of a 
prisoner in a State prison, which the statutes require 
the superintendent to prepare, are public records, and 
there is no authority for removing them from the 
office, or delivering them to the prisoner, because of 
his having been subsequently acquitted, on a new trial, 
of the crime for which he was imprisoned (Code of 
Criminal Procedure, sec. 491; Laws of 1889, chap. 
382; Laws of 1896, chap. 440). 


APPEAL from an order of the Appellate Division of 
the Supreme Court in the Third Judicial Department, 
affirming an order made at Special Term denying an 
application for a peremptory writ of mandamus. 


J. Murray Downs, for appellant; John Cunneen, 
attorney-general (Sandford T. Church on the brief), 
for respondent. 


Vann, J—On the 16th of February, 1900, the 
appellant, Roland B. Molineux, was adjudged guilty 
of murder in the first degree and sentence of death 
was pronounced against him. A warrant was at 
once issued to the warden of the State prison at 
Sing Sing commanding him to keep the said Moli- 
neux in solitary confinement until the time appointed 
for his execution and to then put him to death in the 
manner provided by law. Before that time arrived 
enforcement of the sentence was stayed by the ser- 
vice of a notice of appeal to this court, which 
afterward reversed the judgment of conviction and 
ordered a new trial. The second trial resulted in an 
acquittal. During his imprisonment at Sing Sing a 
photograph was taken of Molineux and he was meas- 
ured according to the Bertillon system under the 
direction of the warden who forwarded the negative 
photograph and measurements to the superintendent 
of State prisons in Albany, in whose office they have 
ever since remained as part of a collection which 
embraces similar data relating to the criminals who 
have been lawfully convicted under the laws of the 
State. 

Upon an affidavit setting forth these facts and 
alleging that said Molineux was unlawfully con- 
victed, that the photograph was taken and measure- 
ments made against his wishes and without his 
consent, and that he is thus held out as a lawfully 
convicted criminal, a motion was made at Special 
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Term for a peremptory writ of mandamus command- 
ing the superintendent of State prisons to remove 
the plates, photographs and measurements * * * 
from the records of his office and deliver the same 
to the said Roland B. Molineux.” The motion was 
denied and upon appeal to the Appellate Division 
the order was unanimously affirmed™ as a matter of 
law and not in the exercise of discretion.” By an 
appeal to this court from the order of the Appellate 
Division the question of power to issue the writ is 
now before us for decision. 

The Code of Criminal Procedure provides that 
when a death warrant is delivered to the agent and 
warden of a State prison he is required to keep the 
defendant named therein “in solitary confinement at 
the said State prison” until the infliction of the pun- 
ishment of death upon him or he is lawfully dis- 
charged (sec. 491). 


By the prison law the superintendent of State 
prisons is authorized to “ make rules and regulations 
for a record of photographs and other means of 
identifying each convict received into said prisons” 
(L. 1889, chap. 382, sec. 40). 

By an act passed in 1896, “to facilitate the identifi- 
cation of criimnals,” the superintendent of State 
prisons is required to “cause the prisoners in the 
State prisons therein confined at the time this act 
takes effect, and all prisoners thereinafter received 
under sentence to be measured and described in 
accordance with the system commonly known as the 
Bertillon system for the identification of criminals.” 
He is also required to “prescribe rules and regula- 
tions for keeping accurate records of such measure- 
ments at such prisons and in duplicate at his office 
in Albany and for classifying and indexing the 
same” (L. 1896, chap. 440, sec. 1). 

The appellant claims that neither of the acts au- 
thorizing these methods of identification applied to 
him, because he was not a “convict” within the 
meaning of the earlier, nor a prisoner “received 
under sentence” within the meaning of the later. 
The Criminal Code, however, expressly refers to a 
prisoner confined in State prison under sentence of 
death as a “convict” and requires the warden to 
keep him “in solitary confinement at said State 
prison” during the definite period which must elapse 
before execution, and, in case an appeal is taken, 
during the indefinite period which may elapse until 
it is decided (Code Cr. Pro., secs. 491, 507, 508). 
The object of the legislature, as expressed in the 
title of the act of 1896, was “to facilitate the identi- 
fication of criminals” so as to aid in retaking a 
prisoner after an escape. A prisoner under sentence 
of death is a criminal in the eye of the law so long 
as the sentence remains in force, because he has 
been adjudged guilty of a crime. As he may escape 
the same as a convict whose only sentence is to 
imprisonment he comes within the spirit of the law. 
He also comes within the letter, because he is “ re- 


ceived under sentence” and “solitary confinement 
at said State prison” is a part of the sentence im- 
posed by command of the statute. 


The legislature 





did not intend that those imprisoned for the most 
serious crime known to the law, even for safekeeping 
and during a short period, should be exempt from 
the general rule designed to facilitate the recapture 
of escaped prisoners. 

The measurements and record, therefore, were 
made by authority of law and became the property of 
the State, which paid “the necessary expenses in- 
curred” for the purpose (L. 1806, chap. 440, sec. 2). 
They were public records and were beyond the con- 
trol of the superintendent of prisons, except for 
preservation and use. He had no power to destroy 
them or to give them away, or surrender them even 
to one who, although under judgment of death when 
they were made, was finally adjudged not guilty. 
The custodian of a public record cannot deface it or 
give it up without authority from the same source 
which required it to be made. The statute directed 
the superintendent to make the record, and when he 
made it the State made it, and it has not authorized 
him to destroy it under any circumstances, not even 
to relieve a citizen from an unjust reflection upon his 
character. It would be usurpation of power for 
him to surrender the record or for the court to direct 
him to do so. If the position of the defendant is 
sound, where ‘is the destruction of public records to 
end? What may become of the indictment, the 
minutes of the clerk recording the verdict of guilty 
and the judgment of conviction? May the death war- 
rant be withdrawn from the custody of the warden, 
although it is the only authority he had for the im- 
prisonment of Molineux, while he was awaiting 
execution? Even the courts, which have control of 
their own records, do not direct one made through 
error to be physically destroyed, although they vacate 
it and direct that it shall be held for naught. Our 
order of reversal and the judgment acquitting the 
defendant are public records open to the inspection 
of all, which neutralize every legal presumption 
against him arising from the judgment of conviction. 

While the courts can command the superintendent 
of prisons to do his duty, it is not his duty to give 
up a record made under the authority of a statute, 
and until the legislature makes it his duty to sur- 
render the record in question it should remain in his 
custody, because the State put it there and has not 
authorized its removal An innocent man accused of 
crime is sometimes compelled to make sacrifice and 
undergo suffering for the benefit of society. Like 
payment of taxes and service upon juries, it is part 
f the price prid for the privilege of living in a 
country governed by law. One, for the good of all, 
may be required to submit to imprisonment, incur 
expense and endure mental distress, because the 
State cannot exist without the preservation of order, 
and order cannot ,be preserved without the punish- 
ment of the guilty. which necessarily involves, some- 
times, the trial of the innocent. There is no relief 
for this apparent injustice except through the legis- 
lature and to that body alone the appellant should 
look for relief from the annoyance of which he now 
complains. 
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The order appealed from should be affirmed, with 
costs. 
Parker, Ch. J.; Gray, O’Brien, Haicut, MARTIN 
and CuLLen, JJ., concur. 
Order affirmed. 
——_@———_ 


LIABILITY OF ATTORNEY AT LAW FOR 


NEGLIGENCE IN PROSECUTING ACTION | 


FOR SLANDER. 





In Sherman & Redfield on Negligence (5th ed., 
secs. 558 and 559) the general rules covering the 
obligations of attorneys to use due care and liability 
for their negligence are stated in the following 
language: 

“ An attorney who undertakes to conduct legal 
proceedings professes himself to be reasonably well 
acquainted with the law and the rules and practice 
of the courts; and he is bound to exercise in the 
conduct of such proceedings a reasonable degree of 
prudence, diligence and skill. He does not profess 
to know all the law, or to be incapable of misunder- 
standing or misapplying it to new and nice ques- 
tions; for the most skillful counsel, and even judges, 
‘may differ or doubt, and take time to consider.’ 
What an attorney does profess and undertake, and 
all that he professes and undertakes is, first, that he 
possesses the knowledge and skill common to mem- 
bers of his profession, and, second, that he will ex- 
ercise, in his client’s business, an ordinary and rea- 
sonable degree of attention, prudence and skill. It 
is said not to be enough to exhibit the same skill 
and diligence in his clent’s affairs that he does in 
his own—a lawyer’s carelessness and unskillfulness 
in his own legal affairs being proverbial. * * * 
It may be and so it has sometimes been held that 
to defeat an attorney’s claim for compensation in a 
professional matter such services must be shown to 
have been utterly worthless; but it does not follow 
that in an action against an attorney for damages 
resulting from his want of skill or diligence, gross 
negligence, and nothing short of it, must be shown. 
The true rule of liability undoubtedly is that an 
attorney is liable for a want of such skill, prudence 
and diligence as lawyers of ordinary skill and capa- 
city, versed in the particular practice at the bar, 
commonly possess and exercise. In absence of ex- 
press representation, he will be presumed to have 
held himself out as possessing such skill and knowl- 
edge as attorneys of his own State might reasonably 
be supposed to possess, and no more.” 

A recent case in the Court of Civil Appeals of 
Texas is interesting upon the question of an attor- 
ney’s liabilty for negligence in the prosecution of 
an action on tort (Patterson & Wallace v. Frazer, 
March, 1904, 79 S. W., 1077). The plaintiff had 
been plaintiff in a former action for slander which 
had been in the charge of defendants as her attor- 
neys. Their negligence was gross and indisputable 
as, through neglect to perform certain routine, 
technical acts, they had been instrumental in causing 





their client entirely to lose her cause of action 
through limitations. The Court of Civil Appeals 
decided that a judgment in favor of the client must 
be reversed because’ it is held that no actionable 
defamation of plaintiff was shown and that certain 
instructions by the trial judge, to the effect that 
language which was to be relied upon in the slander 
action was “ slanderous in law under the undisputed 
evidence,” was erroneous. The following language 
from the opinion, however, is significant upon the 
right and method of recovery, and what might have 


| been recovered: 


“In an action for tort the injured party is entitled 
to recover such damages as will compensate him for 
the injury received, so far as it might reasonably 
have been expected to flow from the circumstances 
—such as, according to common experience and the 
usual course of events, might have been reasonably 
anticipated. He who is responsible for a negligent 
act must answer for all injurious results which flow 
therefrom by ordinary, natural sequence, without 
the interposition of any other negligent act or over- 
powering force. The damage is not too remote if, 
according to the usual experience of mankind, the 
result was to be expected. If, therefore, plaintiff 
had a cause of action against Moore and wife for 
slander—which is a question of fact—for which suit 
was pending, the loss of her action would inevitably 
follow from the negligence of her counsel causing 
the dismissal of her suit, when barred by limitations, 
and, after its dismissal, in so negligently preparing 
and presenting a motion to reinstate the suit as 
would not authorize the court to grant it. If, then, 
were it not for such negligence, it can be reason- 
ably shown that she would have recovered judg- 
ment and collected anything on it, she has lost by 
such negligence of defendants what she would have 
otherwise collected; and the fact that a part of the 
judgment which might reasonably have been ex- 
pected to be recovered and collected might have 
been for exemplary damages would make no differ- 
ence. It is known that judgments for damages, 
actual and exemplary, are recovered and collected 
for slander, and it will not do to say that attorneys 
at law are not liable to their clients for negligence 
in managing such cases, because of the difficulty a 
jury may have in arriving at the damages occa- 
sioned by such negligence, for this would absolve 
them from all liability for negligence in such cases.” 

According to this language the question to be 
presented to the jury in such a case might be a 
very complicated one. The court says that whether 
the plaintiff had a cause of action for slander was 
one of fact. If the plaintiff had intended to rely on 
words actionable per se, the course might be meas- 
urably clear. But, if not, the process of substan- 
tially trying the merits of the slander suit in the suit 
against the attorneys for negligence would be one of 
considerable difficulty. Of course it does not follow 
that the client would be entitled to recover the en- 
tire sum that was demanded in the complaint, but 
this case apparently determines that the jury would 
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have to be instructed that the plaintiff might have | the work done and materials furnished, and may re- 
recovered exemplary as well as compensatory | tain possession thereof until such charges are paid.” 
damages, and that that state of facts must be) Under this section a wagonmaker or blacksmith 
taken into consideration in fixing the amount of/ has a lien upon the wagon repaired, or a painter 
the verdict against the attorneys—N. Y. Law/ the lien upon the article which he has painted. It 


Journal. must be remembered, however, that if possession of 
- . the article is voluntarily parted with, the lien is lost. 
LIENS WHICH CONCERNS FARMERS. 3. Farmers who keep boarding-houses may be 


’ —_— interested in the fact that they have a lien upon the 
The laws of the State of New York afford pro-| baggage of their guests. Section 71 of the lien law 
tection and redress to farmers who have just and | read as follows: “ A keeper of a hotel, inn, boarding- 
legal claims against others, as well as to mechanics, | house or lodging-house, except an emigrant lodging- 
the enforcement of whose claims are familiar to all | house, has a lien upon, while in possession, and may 
under the title of “ Mechanics’ Liens.” detain the baggage and other property brought upon 
Our statutes give to a contractor, sub-contractor, | their premises by a guest, boarder or lodger, for the 
laborer or materialman a lien upon the real estate | proper charge due from him, on account of his ac- 
upon which he has performed labor, provided he | commodation, board and lodging, and such extras 
files a proper notice within ninety days, and this| as are furnished at his request. If the keeper of 
lien may be enforced by a sale of the premises) such hotel, inn, boarding-house or lodging-house 
improved. | knew that the property so brought upon his prem- 
The farmer also is given by the lien law of this| jses was not, when brought, legally in possession 
State specific liens for certain labor or services. | of such guest, boarder or lodger, or had notice that 
The word “lien” has a broad and comprehensive | such property was not then the property of such 
significance. In its widest sense it may be defined | guest, boarder or lodger a lien thereon does not 
to be a claim or hold which one person has upon | exist.” 
the property of another as a security for a sum, debt| This lien also is lost if the property is removed 
or charge. It never means more than security and | from the premises of the lienor. 
confers no right of property. 4. By section 50 of the Lien Law, a person em- 
t. One of the first liens of interest to the farm-| ployed in a quarry may have a lien om the stone 
ing community is the lien for boarding or pasturing | quarried by him for the amount due for labor ex- 
animals. Section 74 of the lien law is as follows: | pended thereon, upon filing a notice of lien in the 
“A person keeping a livery stable, or boarding | office where a chattel mortgage upon such stone is 
stable for animals, or pasturing or boarding one or | required to be filed within thirty days after the com- 
more animals, or who in connection therewith keeps | pletion of such labor, stating the amount due there- 
or stores any wagon, truck, cart, carriage, vehicle or | for, the name and residence of the lienor and the 
harness, has a lien dependent upon the possession | person for whom the labor was performed, and the 
of each animal kept, pastured or boarded by him, | quantity and description of the stone against which 
and upon any wagon, truck, cart, carriage, vehicle! the claim is made. A copy of such notice must be 
or harness of any kind or description stored or kept | served upon the owner of the stone or upon the per- 
under an agreement with the owner thereof, whether | son in chatge of the quarry within five days after 
such owner be a mortgagor remaining in possession | the filing. This lien terminates unless an action is 
or otherwise for the sum due him for the care,| brought to enforce it within three months. The 
keeping, boarding or pasturing of the animal, or for | place where the lien is filed is usually the office of 
the keeping or storing of any wagon, truck, cart, car-| the clerk of the town or city where the owner of 
riage, vehicle and harness, under the agreement, and | the property resides; unless said town is a county 
may detain the animal or wagon, truck, cart, car- seat, in which event it is to be filed in the county 
riage, vehicle and harness accordingly until such | cle;\’s office. 
sum is paid.” It will be noted that this lien, like} [n all of the above cases a tender of the amount 
most others, is dependent upon the possession of the | due will discharge the lien. If the proper amount 
property, and if it is taken away, the lienor loses | js tendered and the lienor claims more and refuses 


his lien. Under this section, if the property comes | delivery, he is liable to pay damages for his unjust 
back into the hands of the lienor, he still has his} refysal. 
lien. 





5. Another lien is granted by statute which af- 

2. A workman who takes personal property in| fects farmers, horse breeders, and others, namely: 
his hands and who performs labor on it, also has a| A jien for the service of stallions. On complying 
lien on it, under section 70 of the lien law, which | with certain provisions of the Lien Law in respect 
is as follows: to filing and posting a statement of the stallion’s 


“A person who makes, alters, repairs or in any | pedigree, etc., and posting copy of a certificate of the 
way enhances the value of an article of personal | county clerk that he has so filed the statement as 
property, at the request or with the consent of the | to pedigree, the owner of a stallion now has a lien 
owner, has a lien on such article, while lawfully in | on each mare served, together with the foal of such 
possession thereof, for his reasonable charges for mare from such service for the amount agreed on at 
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the time of service (or if no agreement was made, | 
for an amount which should be specified in the state- | 
ment filed as above mentioned), if within fifteen | 
months after such service he files a notice of such 
lien in the same manner and place as chattel mort- 
gages are required by law to be filed. This notice | 
of lien must be in writing, specifying the person 
against whom the claim is made, the amount of the 
same and a description of the property (animal or 
animals) upon which the lien is claimed. This lien 
is good for eighteen months only from the date of 
filing unless within that time an action is commenced 
for its enforcement. 

In the year 1890 a case on this subject arose in 
Ontario county, which is interesting, and which is | 
liable to be duplicated in the case of any one pur- 
chasing a mare in foal. The facts were that the 
owner of a stallion claimed the agreed price, $25 for 
the services of his stallion rendered to a mare. After 
the service and before any notice of lien was filed 
another man bought the mare. The statute in force 
at the time was practically the same as the present 
Lien Law. The owner had conformed strictly with | 
the requirements of the statute in regard to pedigree, 
filing lien, etc., and in his action to collect the $25 
claimed that he was entitled to his lien even if the 
purchaser of the mare bought her before any lien 
was filed. The purchaser on the contrary claimed 
that, having purchased the mare before notice of lien 
had been filed, took her and her subsequent foal dis- 
charged of any such lien. 

After a trial before a justice of the peace and two 
appeals the question was settled by the Appellate 
branch of the Supreme Court, which decided in 
favor of the owner of the stallion. The court de- 
cided that a lien was created from the time of ser- 
vice, and took occasion to say that the act which 


| at the time of the execution. 





gave the lien was passed by the Legislature in the 
interest of the improvement of horses through sys- | 
tematic and judicious breeding, and for.the protec- | 
tion and encouragement of the owners of stallions | 
with ancient pedigrees against persons fraudulently | 
seeking service without pay, and that when the 
owner has fully and fairly disclosed the pedigree of | 
his stallion he shall not be cheated or deprived of 
the value of the service. The opinion of the court | 
further held that the only way in which the statu- | 
tory lien could be defeated would have been in the 
failure of the stallion’s owner to file the notice of 
lien within the prescribed time, and that the pur- 
chaser of the mare took her subject to the lien which 
existed upon her and her foal. This determination 
naturally suggests to purchasers of mares that as a 
protection to themselves they should inquire if the 
mare is in foal, and if so, if the fee for the service 
of the stallion has been paid. 

6. The lien probably most familiar is the one ob- 
tained by a chattel mortgage: 

“Every mortgage * * * of goods and chattels 
* * * which is not accompanied by an immediate 
delivery and followed by an actual and continued 





change of possession of the things mortgaged is 


absolutely void as against the creditors of the mort- 
gagor and as against subsequent purchasers and 
mortgagees in good faith, unless the mortgage or a 
true copy thereof is filed.” * * * 


—” . e . 
The place of filing the mortgage depends on cir- 
cumstances. If the mortgagor is a resident of the 


_ State, it must be filed in the town or city where he 


resides, but if not a resident of the State, in the 
town or city where the mortgaged property is. If 
there is more than one mortgagor, then the mort- 
gage or certified copy must be filed in each city or 
town within the State where each mortgagor resides 
Except in the city of 
New York it must be filed in the office of the city 
or town clerk, unless there is a county clerk’s office 
in such city or town, in which case it must be filed 
in the county clerk’s office. 

The later decisions of the court make it dangerous 
for a mortgagee to delay his mortgage even for two 
or three days. The intent of the statute is that the 
public shall immediately know of a chattel mortgage. 
Immediate notice should be given by filing it. 

A chattel mortgage is usually invalid against 
creditors of the mortgagor or subsequent purchasers 
or mortgagees in good faith after the expiration of 
one year, unless within thirty days next preceding 
the expiration of each year a statement is filed by 
the mortgagee in the clerk’s office, containing a de- 
scription of the mortgage, the names of the parties, 
the time when and the place where filed, the interest 
of the mortgagee or any person who has succeeded 
to his interest in the property; or what is equivalent 
to the same thing, unless there is filed in lieu of 
such notice a copy of such mortgage and its en- 
dorsements, together with a statement attached or 
endorsed, showing the interest of the mortgagee or 
of any person who has succeeded to his interest in 
the mortgage. Generally this renewal is filed in the 
same office as that of the chattel mortgage. 

7. In addition to the statutory liens above men- 
tioned, there are certain equitable claims which by 
operation of law a farmer may have upon the prop- 
erty of another as security for some debt. 

First. In the case of renting a farm, the landlord 
has no statutory lien upon the chattels of the tenant 

r upon crops raised upon the premises, but a lien 
may be created by an agreement between the parties. 
(hus by an express provision in the lease, the land- 
lord may acquire a lien upon the personal property 
of the tenant placed upon the leased premises. An 
exact illustration of this kind of an agreement is in 
the decisions of the Court of Appeals of this State. 
A case arose where a clause in the lease provided 
that the landlord should have a lien upon all prop- 
erty at the time, or which should be thereafter 
brought, upon the leased premises as security for 
the payment of rent, and which was to be enforced 
in the same manner as a chattel mortgage, and it 
was held that the clause was binding between the 
parties, and that it created what was called “an 
equitable lien” on the property of the lessee then 
upon the premises, and also upon the property there- 
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after brought. This lien probably could not have 

been enforced against mortgagees or purchasers in 

good faith. 

Second. -An agreement by a tenant to pledge cer- 
tain personal property as Security for the rent gives 
what is practically a lien, although it does not create 
a lien which is prior to creditors of the tenant. 

Third. A tenant may execute a chattel mortgage 
to secure performance of an agreement in the lease 
as set forth in the paragraph on chattel mortgages 
above, and this chattel mortgage may be drawn so 
as to include the payment of rent. 

Fourth. A common and effective manner of ob- 
taining security for the rent of a farm or of farm 
lands is for the landlord to reserve until the rent is 
paid the title to the crops to be raised on the land. 
The Court of Appeals has recently passed upon a 
case illustrating this right. The facts were that in 
January, 1893, all the property of the tenant of a 
farm was taken possession of by the landlord under 
chattel mortgages, and shortly after, the tenant sold 
to the landlord all his right in the property. Four 
days later, by an agreement in writing, the owner 
agreed to give the former tenant an option to re- 
purchase the property in two years, under which 
arrangement all the hay cut and the crops upon the 
farm were to be and to remain the property of the 
owner. Some time prior to January, 1893, a judg- 
ment had been recovered against the tenant, and 
upon an execution, the sheriff levied and sold the 
hay cut upon the farm in the summer of 1893. The 
Court of Appeals affirmed a decision of the Supreme 
Court, which held that when the agreement between 
the owner and the tenant was executed the tifle was 
reserved to the owner by the terms of the agrce- 
ment, and that his title to the hay cut could only be 
divested by payment of the amount stipulated to be 
paid by the agreement. 

The rule has been adopted that where the descrip- 
tion of the property in the lease creating the lien is 
indefinite, the lien will be held as between the par- 
ties to extend to all property intended to be covered, 
while as between the landlord and third persons ac- 
quiring some interest in the property the lien will 
be held only to extend to the property clearly within 
the provisions of the agreement. A provision in a 
lease giving to the landlord a lien upon “ property ” 
of the tenant without further description has been 
held to confer no lien upon property subsequently 
acquired by the tenant. 

STEDMAN & STEDMAN, 
in “ Country Gentleman.” 
—q———_ 

RECOVERY FOR LANGUAGE ACTIONABLE 
PER SE THOUGH AN INNUENDO IS NOT 
SUPPORTED. 

In De Sando v. N. Y. Herald Co. (88 App. Div., 
492), it was held that one publishing a photograph 
in connection with a defamatory article is respon- 
sible for the libel to him whose likeness is pub- 
lished, though another’s name be printed beneath 





it, and the article states facts tending to show that 
the original of the picture is not the person referred 
to. In this case the portrait of a perfectly innocent 
man was printed as that of a notorious brigand and 
it was eminently just to recognize the plaintiff's 
cause of action. The court distinguishes its former 
decision in Morrison v. Smith (83 App. Div., 206), 
where the portrait of a young woman was printed 
as part of an advertisement of “an illustrated new 
book. Up to date. The experiences of a giddy 
typewriter girl in New York. Typewritten. Good 
is no name for it.” The Appellate Division refused 
to sustain the action because an innuendo charging 
the original of the portrait with a certain specific 
form of misconduct was not supported. This de- 
cision was by a divided court and the Court of 
Appeals by a unanimous vote (177 N. Y., 366) has 
now reversed it. The court of last resort holds that 
when the plaintiff in an action of libel has, by innu- 
endo, put a meaning upon an alleged libelous pub- 
lication which is not supported by its language, or 
by proof, the court may, nevertheless, submit the 
case to the jury if the article is libelous per se. 

This decision overruled various Appellate Divi- 
sion decisions besides the one directly reversed. It 
has naturally provoked much discussion, as it 
changes what was quite generally understood to be 
the law of this State. 

On the score of pure logic the decision of the 
Court of Appeals would certainly seem to be un- 
objectionable. In the opinion Judge Gray remarks: 

“T agree with the trial judge and with the ma- 
jority of the Appellate Division that the words do 
not impute unchastity to the plaintiff, and are not 
susceptible of her interpretation. But granting that, 
what, in reason, should preclude her from having 
the case submitted to the jury for an award of dam- 
ages for the really libelous character of the adver- 
tisement? It is such, as all do, and must, concede; 
for it exposed the plaintiff to contempt and to ridi- 
cule, if id did not imply disgraceful conduct. None 
of her friends and acquaintances could fail to under- 
stand that, in the plaintiff's life, there had been 
passages of such a nature that only a woman of 
unbalanced character and of foolish recklessness 
could have experienced; which made interesting 
reading, and which the advertiser could not print, 
but was publishing in typewritten form. This was 
an outrage upon the reputation of a respectable 
woman, because it was a statement which she had 
shown to be false as to her.. The use of her por- 
trait was wanton, and, obviously, inspired by the 
notion that it would attract purchasers of the mys- 
terious publication. There is no hardship in com- 
pelling the defendants to defend against the plain 
charge that the advertisement is libelous per se. If 
no innuendo was necessary to be averted in the 
complaint, in order to state a cause of action, then 
her averment of a libelous meaning, by innuendo, 
was surplusage, and the defendants were bound to 
defend the action, not merely upon the ground that 
their advertisement was not susceptible of the inter- 
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pretation put upon it by the plaintiff, but upon the 
general ground, if they could, that it was not a 
false, and, therefore, a libelous imputation upon her 
character and reputation as a member of society, 
This could not be an embarrassment to a defense 
upon the trial; for the proofs must relate to the 
occupation and past behavior of the plaintiff as the 
subject of their publication. If the plaintiff was 
not, in fact, intended as the subject of publication, 
then the conduct of the defendants was wholly un- 
justifiable, and the jury should be allowed to award 
such damages as in their judgment the case war- 
ranted.” 

This quotation substantially disposes of the con- 
tention that to permit a recovery in any event if the 
language is actionable per se would tend to surprise 
defendants to their injury. (See Townshend on 
Slander and Libel, sec. 338.) It is very doubtful 
whether in any case of this character the defendant 
would be put to any real hardship by being com- 
pelled to go to the jury in spite of a variance or 
failure of proof as to the specific meaning and effect 
of the language pointed out by innuendo. 

Nor do we believe that this decision by the Court 
of Appeals will lead to a flood of “trumpery libel 
suits” similar to those with which the English 
courts have been burdened. The English people 
are doggedly tenacious of little as well as great 
rights, and disposed to be litigious about trifles. 
Americans as a class do not display such a punc- 
tilious and exacting spirit of self-assertion. The 
disposition to ignore publications which are techni- 
cally actionable per se, but comparatively inoffen- 
sive, will not be changed because there is wider 
and freer opportunity to recover for a substantial 
grievance. The good-natured, forbearing American 
attitude towards mild personalities and ridicule will 
be encountered in the jury box when purely 
“trumpery ” suits are tried—N. Y. Law Journal. 
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Railway and Other Accidents. By Allan McLane 
Hamilton, M. D., F. R. S. E. New York: 
Wiliam Wood & Co., 51 Fifth Ave. 


To prove the appalling frequency of railroad 
accidents in this country the author quotes 
the Interstate Commerce Bulletin showing that 
for the three months alone ending March 
31, 1903, 300 persons were killed and 2,854 
injured in train accidents. Including those injuries 
sustained by employes at work and by passengers 
getting on and off cars, and by minor accidents, 
the number is increased to 827 killed and 11,481 
injured. It would be of interest to know the sums 
already paid in settlement, and to be paid as the 
result of litigation, but this, of course, is not pos- 
sible. From a comparison of steam and electric- 
road casualties in the United States it appears that 
the trolley lines have six times as many injuries 





as the steam roads. The aggregate amount of dam- 
ages paid annually throughout the world to claim- 
ants who present themselves with real or fancied 
injuries must be enormous. Sums of $30,000 to 
$40,000 have been many times awarded by sympa- 
thetic juries. As an example, the author states that 
the Brooklyn Rapid Transit Company in the year 
1902 earned $12,500,000, and that its expenditures 
for the settlement of damage claims were over 
$1,000,000, or nearly 10 per cent. of the gross re- 
ceipts. Dr. Hamilton states that the average dam- 
age loss throughout the United States is nearly 
5 per cent. It is also undoubtedly true that, as a 
rule, the real sufferers are more poorly compensated 
than the exaggerators or impostors. The book un- 
der review is intended for doctors of medicine as 
well as for lawyers, and especially for use in court; 
it is not so much for the specialist as for those 
honest litigants who are in need of practical help. 
Dr. Hamilton has had some thirty years’ experience 
in accident cases in the city of New York, where 
he ranks very high as a specialist. While aiming 
always to be just, he does not hesitate to expose 
fraud on the one hand or to give due prominence 
to the incapacitating effects of real injuries on the 
other. A great merit of his work is found in its 
simplicity, and avoidance of involved statements 
and discussion. The chapter headings include 
Accident Aboulia, Injuries of the Cranium and 
Its Contents, Traumatic Insanity, Injuries of the 
Vertebral Column and Its Contents, Peripheral 
Nerve Injuries, Examination and the Possibility 
of Error, Prognosis in Relation to Verdict, Fraud. 
One of the author’s principal aims has been to aid 
in eliminating fraud. On this subject Dr. Hamilton 
well says: “ The limits of false representation are 
unknown, and may vary from simple exaggeration 
of real symptoms to downright criminality; from a 
form of deceit which coquets with truth, in which 
ordinarily virtuous and honest people forget their 
every-day morality, to the well-laid and deep plans 
of professional malingerers and syndicates of rascals 
who concoct far-reaching plots to defraud corpora- 
tions. Strange to say, the first-mentioned cases 
are the most difficult to deal with, for the patients 
find no trouble in engaging the services of sympa- 
thetic doctors and lawyers of the highest standing; 
and the ordinary effort of the railway company to 
protect itself is looked upon as little less than 
cruelty. When the time for trial comes the patient 
is brought into court upon a litter, surrounded by 
flowers and attended by an entourage of silly people. 
* * * ‘Jt is often easy to find that when not under 
observation, they are enjoying the ordinary pleas- 
ures of life.” The author also shows how dishonest 
litigants frequently make old injuries or the symp- 
toms of previously-existing disease do duty in the 
presentation of suits against corporations. Nu- 
merous illustrative cases are given. The work is 
copiously illustrated, and there is a bibliography 
and a glossary, as well as an adequate index. Dr. 
Hamilton's equipment for the self-imposed task has 
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enabled him to produce a work which is a classic 
in its particular field. It cannot fail to prove of 
the greatest assistance to lawyers and physicians 
alike in getting at the truth and exposing fraud in 
accident cases. 


An Exposition of the Constitution of the United 
States. By Henry Flanders. Fifth Edition. 
Revised and Enlarged. Philadelphia: T. & J. W. 
Johnson & Co., 1904. 

The present edition of this standard work makes 
it the latest, and probably the best treatise in brief 
form on the Constitution, extant—a statement which 
is borne out by the fact that the book will be used 
as the text-book for instruction at the United States 
Military Academy at West Point, as well as in the 
schools for officers throughout the United States 
Army, and by leading colleges and schools. An 
accurate knowledge of the theory and practical 
character of the Federal Constitution is a prime 
necessity for every student of law, politics, and 
government, and we know of no better manual for 
the purpose than that of Mr. Flanders. He has 
sought to make clear to the unprofessional reader 
the fundamental law of our Federative system of 
government, and at the same time to produce a 
work which might also be useful to the bar. He 
has set forth the reasons upon which each clause 
of the Constitution rests, as well as the interpreta- 
tion that has been given to it by the authoritative 
exposition of the courts or by the well-established 
practice of the government. 


Probate Reports Annotated. By George A. Clement, 
of the New York Bar. Vol. VIII (with index 
to Vols. I to VIII, inclusive). New York: Baker, 
Voorhis & Co., 1904. 

Volume VIII of this excellent series is fully up 
to the high standard set in previous volumes. It 
contains 115 cases in full, well termed “the cream 
of probate law.” There are important editorial 
notes on costs and attorney or other counsel fees, 
heirlooms, paraphernalia, set-off or counterclaim, as 
affecting estate, statutes of limitation as defense to 
breach of trust, mental capacity as affected by 
spiritualism and physical condition as affecting men- 
tal capacity. The cases are, as usual, well selected, 
and the notes and references by the editor one of 
the most valuable features of these volumes. 


A Summary of the Law of Private Corporations. 
By Leslie J. Tompkins. New York: Baker, Voor- 
his & Co., 1904. 


As its title indicates, this work is intended to 
be a summary of the law of private corporations. 
The author has sought to state, in a systematic way, 
the rules of law on the subject, and to do so in as 
concise a way as possibie. Only leading cases have 
been cited in most instances, and in others such 
cases as were necessary to support the point made. 
rrofessor Tompkins has done careful and con- 
scientious work and has produced a summary of 


! 





private corporation law which, while particularly 
valuable for students, will be found of material 
assistance to advanced scholars and active prac- 
titioners at the bar. The chapter headings include 
History, Definitions and Classification, Creation and 
Citizenship of a Corporation, the Corporation and 
the State, Powers of a Corporation, General Powers 
and Ultra Vires, Liability for Torts, Crimes, etc., 
Membership — Its Rights, Remedies and Liabilities, 
Management, Transfer, Combinations, Promoters. 


When Wilderness Was King. By Randall Parrish. 
Chicago: A. C. McClurg & Co., 1904. 


In many respects “ When Wilderness Was King” 
is a remarkable book for a first effort. True, the 
first impression, when it is known to be a historical 
romance, may be unfavorable, but the historical 
background in nowise detracts from, but rather 
intensifies the interest. The hero, John Wayland, 
is called from his quiet life in the harvest fields 
to go on a perilous journey to Fort Dearborn, on the 
shores of the distant Lake Michigan, in search of a 
young girl who has been entrusted to his father’s 
care. On the way he falls ‘in with one Captain de 
Croix, gentleman adventurer, and for safety they 
are glad to have one another’s company. Then the 
strangely-assorted pair encounter Captain Wells and 
his company of Miamis, also bound for Fort Dear- 
born, and are only too glad to avail themselves of 
the additional protection. One evening young Way- 
land goes in for independent exploration, and among 
the sand dunes and in an open boat beached by the 
tide he sees for the first time the fascinating, change- 
able and altogether bewildering young girl who is 
to give him so much trouble. They finally reach 
Fort Dearborn and find the situation there appalling 
enough. A thousand menacing braves on the out- 
side, discord and sedition within the walls and 
hardly any two opinions alike as to what must be 
done. What was done must be left for the inter- 
ested readers to discover. How Wayland was cap- 
tured by the savages and how he got away from 
them and rescued the fascinating Toinette will not 
be related here, but it may be said that everything 
comes out to the satisfaction of the reader. The 
characters are well drawn, the descriptions excellent 
and the interest in the narrative well maintained to 
the end. It is a tale that engrosses, told with much 
skill and literary charm. As a pure story of adven- 
ture “When Wilderness Was King” stands in the 
front rank. 


The Woodcarver of "Lympus. By Mary E. Waller. 
Boston: Little, Brown & Co., 1904. 


“Lympus, or Olympus, is a mountain in New Eng- 
land. The time is in the stage-coach days. The 
hero is Hugh Armstrong, who, while engaged in a 
busy outdoor life felling a tree, meets with an acci- 
dent and loses the use of his legs. At first he finds 


it impossible to adjust himself to his shut-in life and 
is on the very verge of despair when a city friend 
suggests wood carving to him. Through work and 
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love a great change comes over him. This change 
the author has portrayed in a masterly manner. 
Much of the book is in diary style, but in spite of 
this the interest is maintained most admirably, and 
there are few dull pages or moments. Few modern 
novels surpass this in idyllic charm and high literary 
quality. Humor and pathos and a love of nature 
commingle, added to which is a spicy dialogue and | 
a rare insight into character. Altogether Miss | 
Waller has produced a novel not only well worth 
reading, but one which gives promise of living. 


-——- @— --— 


BOOKS AND PAMPHLETS RECEIVED. 


The Teaching of Sir Henry Maine. Lecture. de- 
livered at Corpus Christi College Hall March 1, | 
1904. By Dr. Paul Vinogradoff, Hon. D. C. L., 
Corpus Professor of Jurisprudence in the University 
of Oxford. London: Oxford University Press. 
American Branch: Henry Frowde, 91 and 93 Fifth 
avenue, New York. 


Annual Address of George C. Greene, President, | 
before the Wisconsin State Bar Association at Mil- | 
waukee, February 17, 1904. | 


Anti-Trust Remedies Under the Northern Securi- | 
ties Decision. A paper by Edward B. Whitney. | 
Reprinted from the Yale Law Review, May, 1904. 
a ed 
Literary Hotes. 


Dr. John W. Streeter, who narrated his farming | 
experiences in “ The Fat of the Land,” has tried his | 
hand at fiction. His first novel, a tale of a moun- | 
tain feud in Kentucky, will be published in the | 
autumn by The Macmillan Company. 

Anna Chapin Ray, whose latest novel for adults, | 
a romance of modern Quebec, entitled ‘“ By the Good 
Saint Anne,” has been highly praised, has written the | 
final book in her series of “Teddy” stories for | 
young people, which Little, Brown & Co. will pub- 
lish in the fall. 


An English edition of “The Rainbow Chasers,” | 
John H. Whitson’s story of the plains, is about to 
be brought out. This is in addition to Canadian 
and Australian editions. Little, Brown & Co. have 
already printed the book four times to supply the | 
demand in this country. | 
The Putnams make two interesting additions to 


| bound volume at twenty-five cents. 


| Company, was the only 


| which 


| form by 


| can 


| “The 


Winston Churchill’s famous novel, “ The Crisis,” 
comes from The Macmillan Company in a paper- 
This will be the 
last issue this year in the Macmillan series of paper 
novels, which is said to have been the most heartily 
welcomed and most successful publishing enterprise 
of a dull season. 


Mr. Winston Churchill, the novelist, author of 
“The Crossing,” just published by The Macmillan 
literary delegate at the 
is from New Hampshire, 
home for several years. 
legislative campaign two 


He 
he has made his 
He entered politics in a 
years ago, and he likes it. 


Chicago convention. 


The letters of John Ruskin to Charles Eliot Nor- 
ton, which are attracting considerable attention 
both in this country and in England, as they appear 
in the Atlantic Monthy, will be published in book 
Messrs. Houghton, Mifflin & Co. next 
Prof. Norton was Ruskin’s closest Ameri- 
friend. Their correspondence, beginning in 
1855, was continued practically until Ruskin’s death. 


autumn. 


In the early autumn Messrs. Dodd, Mead & Co. 
will issue “The Correspondence of William Cow- 
per,” arranged in chronological order, with annota- 
tions by Thomas Wright, author of “The Life of 
William Cowper.” More than a hundred years 
have elapsed since Cowper’s death, and only now 
does the greatest of English letter-writers receive 
the tardy honor of a scholarly and exhaustive 
edition. , 


“Daughters of Desperation,’ Hildegard Brook’s 
amusing satirical story of amateur anarchy, seems 
to be just the compound of levity and seriousness 
to fix the public fancy. It has jumped into immedi- 
ate popularity. The author is totally unaware of its 
success. Early in the year Miss Brooks started for 
Egypt, and is now in North Africa, out of the reach 
of any news and far away from telegraphs, tele- 
phones and post-offices. 


Unitarian clergymen are warned against reading 
Effendi,” Florence Brooks Whitehouse’s 
romance of the Soudan, by a New York critic, who 
calls attention to that portion of the story contain- 
ing the experience of a young Unitarian minister 
while in the Nile country. “This young man 
haunts the walls about the emir’s harem and flirts 
with a pretty .haremite. Since the first convent 
arose to shut young maids in and youths out shal- 
low, singing-tongued lovers have serenaded and 
languished upon the moonlit sod beneath the barred 


their popular “Hero” and “European Neighbors” | windows; the performance is grown so old that it 
series in “ Frederick the Great and the Rise of Prus-| no longer interests even the actors. But when a 
sia,” by W. F. Reddaway, M. A., and “ Belgian Life | Boston gentleman (and the author assures us that 
in Town and Country,” by Demetrius C. Boulger.| he is a perfect gentleman!) skulks about an old 
Another important publication by the same house | Arab’s harem, with his life in his hand and honey 
is a new three-volume edition of Carlyle’s “Letters | on his lips, to quote love passages from Shakes- 
and Speeches of Oliver Cromwell,”’re-edited by | peare through the cracks in the wall to a pretty 
S. C. Lomas, with introduction by C. H. Firth, | woman inside, he has made an old experience seem 
M. A. ' original ; and that he happens to be a Unitarian 
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minister only adds piquancy to his conduct. For- 
tunately the haremite proves to be the niece of the 
American ladies, and has been brought up as an 
Arab princess. But this does not excuse the Boston 
man, who thought she was one of the emir’s wives 
all the time he was endeavoring to charm her out- 
side the wall. Really, the affair is so scandalous 
that we advise all Unitarian theologues to avoid 
the book.” 


There are few topics more interesting to the 
agriculturist and fruit-grower than the question of 
plant breeding... Some recent experiments in cross- 
ing oranges and other citrus fruits made under 
government auspices have proved very successful. 
Not only have fruits with new flavors been the re- 
sult, but the trees themselves will be able to exist 
in more northern latitudes. The whole matter is 
fully described and illustrated by H. Gilson Gardner 
in the July Cosmopolitan. 


A glance through the July Cosmopolitan shows us 
outdoor life, travel, adventure and entertaining 
fiction in attractive arry. Wells’ “Food of the 
Gods” reaches a-crisis in the strange and marvelous 
—yet not without its suggestion to the scientific 
mind. In addition to Wells’, The Cosmopolitan con- 
tains five short stories, and, of a nature similar to 
fiction, but of greater interest from a human point 
of view, Rafford Pyke’s illustrated article on 
“ Memorable Love Letters.” 


Norman Duncan’s stories of the Newfoundland 
fisher folk, which were collected into a volume under 
the title of “The Way of the Sea” (McClure- 
Phillips), have brought him high praise from a 
fellow-craftsman, F. T. Bullen. Mr. Bullen writes a 
preface for the English edition of the book, in which 
he says: “I am absolutely certain that, with the 
exception of Mr. Joseph Conrad and Mr. Rudyard 
Kipling, no writing about the sea has ever probed 
so deeply and faithfully into its mysteries as his.” 


A wealth of good reading on a great variety of 
timely topics will be found in the July number of 
The North American Review. Archibald R. Colqu- 
houn discusses “China in Transformation and the 
War.” Hamilton W. Mabie considers the conditions 
under which Nathaniel Hawthorne developed his 
gifts. Prince E. Oukhtomsky presents a Russian 
View regarding “The British in Tibet.” Ida 
Husted Harper explains “Why Women Cannot Vote 
in the United States.” Brigadier-General P. C. 
Hains, U. S. A., analyzes “The Labor Problem on 


the Panama Canal.” W. H. Blumenstein describes | 


the plants and arsenals where are manufactured 
“ Arms and Ammunition in Japan.” Thomas Hodg- 
kins, Judge of the Admiralty Court, Canada, raises 
a practical question of importance regarding “The 
Alaskan Boundary: Its Practicability and Cost.” 
Wolf von Schierbrand tells an appalling story about 
“The Degeneracy of the German Army.” Lieut.- 
Colonel F. G. Stone, of the Royal Artillery in the 
British Army. gives an interesting account of what 











was done to re-establish order and industry in 
“South Africa after the Boer War.” H. W. Sey- 
mour expounds the principles of “ Democratic Ex- 
pansion,” which should be the basis of American 
policy toward the Philippines. Josephine Daskam 
Bacon, replying to Gertrude Atherton in a bright 
and witty article, answers in the negative the ques- 
tion “Is American Literature Bourgeois?” Anglo- 
American offers “ A Foreign Estimate of Mr. Roose- 
velt.”. George T. Knight, Professor of Christian 
Theology in Tufts College, treats of “The New 
Hell,” and the number closes with the seventh part 
of Mr. W. D. Howell’s novel “The Son of Royai 
Langbrith.” 


In the Review of Reviews for July the feature of 
chief interest is the sketch of “ Theodore Roose- 
velt as a Presidential Candidate,” contributed by a 
delegate to the national republican convention. This 
writer pays his respects to various elements in the 
two great parties in a series of pungent character- 
izations that make excellent reading in this rather 
quiet opening month of the campaign. In this con- 
nection the Review publishes the principal parts 
of ex-Secretary Root’s masterly convention speech 


on the republican party’s record for the past four | 


years. 


After the appearance of “ A Texas Matchmaker” 
its author, Andy Adams, was asked why his first 
book, “ The Log of a Cowboy,” did not contain a 
love thread. “ Because it wouldn’t fit,” replied the 
oldtime cowboy. “The trial was an Eveless Eden. 
Of course, there were women to be seen in the cow 
towns, but it was best not to mention them. A 
book to qualify under the head of realism has no 
business with a love thread in it, unless some such 
thing was there in real life. A real ‘genius’ might 
have woven a love thread in ‘The Log,’ but my 
rope was too short.” 


Thomas Nelson Page, who, undoubtedly, knows 
the South as thoroughly as any living man, writes 
in the July Scribner’s on “The Disfranchisement 
of the Negro,” which has been brought about by the 
so-called “ grandfather clauses.” Mr. Page believes 
that “this disfranchisement was a measure of high 
necessity ” and that “it removes for the time being 
the chief cause of bitterness, from which the negro 
is a greater sufferer than the white.” He also ad- 
vances an argument to prove that it would be a 
mistake to reduce the representation of the South 
in congress by reason of these amendments. 


The Arena for July appears in an entirely new 
make-up, and contains twice the amount of reading 
matter given in its monthly issues during recent 
years. It is now one of the very few magazines in 
the English-speaking world printed on all-rag paper 
and sewed. The cover is printed in colors. The 


frontispiece —a new portrait of Dan Beard, the 
eminent artist, illustrator and author —is printed 
in deep sepia on India tint paper. Under the new 
management the Arena has become one of the most 
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artistic of the world’s great magazines of opinion. 
The content matter shows improvements quite as 
great as those that mark the mechanical work. In 
variety of subjects and conspicuous ability of treat- 
ment the papers in the July Arena are sure to com- 
mand the interested attention of the thoughtful 
everywhere, while the editorial departments have 
never been so strong or so well calculated to attract 
progressive thinkers as at present. One striking 
feature of interest is the new department, “In the 
Mirror of the Present,’ where Mr. Flower discusses 
briefly the leading events and happenings of import- 
ance throughout the world. 


The Macmillan Company is doing the reading 
public a genuine service by publishing in paper 
covers (at twenty-five cents a copy) many of the 


best novels published in recent years by that firm. | 


There have already appeared in this series “ The 
Virginian,” by Owen Wister; “Calumet ‘K,’” by 


Merwin-Webster; “ The Choir Invisible,” by Jame ! 


Lane Allen; “The Heart of Rome,” by Marion 


Crawford; “ The Pride of Jennico,” by Agnes and | 


Egerton Castle; “The Conqueror,’ by Gertrude | 
Atherton, and “The Crisis,” by Mr. Winston 
Churchill. Paper and print are both excellent, and 


the series can be unreservedly commended. 


The July number of Lippincott’s Magazine is fer- 
tile in fiction for lazy days. Its opening pages are 


covered by “The Love Affair of a Princess,” by | 


Lafayette McLaws. This is diverting, both by rea- 
son of the lively plot and brilliant treatment; a 
rushing romance filled with gallantry, love and life 
at a quick pace. The characters seem to possess in 
themselves a magnetism that cannot be resisted, so 
when at last they attain happiness the reader feels 
like patting himself on the back and taking credit 
for their state of blissfulness. Following the novel- 


ette there are nine stories of varying lengths and | 


subjects. 


The International Studio for July opens with an 
appreciation of the art of Thomas Collier by Freder- 
ick Wedmore. The work of the great water-color 
painter is discriminately reviewed in this short and 
attractive paper, and several examples of his work 
are shown in the illustrations. A handsome repro- 
duction in colors of one of Collier’s studies of 
open wind-swept tracts in the highlands appears as 
frontispiece to this issue. Among the black and 
white reproductions of examples of his work 
“ Arundel Park,” with the dip in the hills that has 
all the swoop and vigor of the trough of the sea, 
and another painting called “A Stormy Day,” are 
characteristic in method. Octave Mans contributes 
an account of Whistler’s connection with the “ So- 
ciety of the XX,” founded by Belgian artists in 
1884. The writer gives a charming glimpse of 
Whistler's delight in the picturesque sights of Brus- 
sels, where he went about sketching impressions on 
copper and keeping back the squalid folk when they 
grew too inquisitive with the threatening point of 
his graver. The pastel by this artist called “ Bead 


| Stringers, Venice,’ in the possession of Thomas 
Way, is reproduced in colors by lithography. Two 
important exhibitions of the season, The Salon of 
the Societe Nationale des Beaux Arts and the Royal 
Academy Show, are reviewed respectively by Henri 
Frantz and W. K. West. The articles are illus- 
trated by reproductions of exhibits by P. A. Bes- 
nard, F. H. Morisset, Caro Delvaille, Lucien Simon, 
Eugene Carriere, Frank Brangwyn, Alfred East, 
David Murray, A. Hacker, G. H. Boughton and 
others. The metal work of Omar Ramsden and 
Alwyn C. E. Carr is the subject of an article by 
Esther Wood, who finds in the careers of these two 
workers with “the winged hammer” much that is 
positively worth remark. An interesting sheath of 
designs exhibited in the West End Cottage Competi- 
tion appears with comment. The Studio Taik from 
foreign centres and the departments called “ Notes 
on the Crafts” and “ Current Art Evenings” have 
received particular attention, both in matter and 
| illustration. The letter from Florence, for example, 
gives an interesting glimpse of the Finn, Jubo Ris- 
sanen, whose work is intentionally down right and 
primitive in manner, and yet begins to show a 
tendency toward the grace of the more advanced 
| Italians. Three of Rissanen’s paintings are repro- 
| duced, “ Found Dead,” a touching scene of peasant 
folk; “A Finnish Fortune Teller” and “Finnish 
| Fisherman.” 





Robert W. Chamber’s new novel “In Search of 
| the Unknown,” issued this week by Messrs. Harper 
& Bros., is his nineteenth published book. In view 
| of Mr. Chamber’s purely literary career, it is curious 
to recall that he was educated at Julian’s Academy, 
| Paris, to be an artist, and that he first exhibited in 
the Salon of 1889. Subsequently he turned his at- 
| tention to illustrating, and did considerable clever 
work in Life and other New York periodicals. Be- 
sides his novels, he is the author of two juvenile 
| books, “ Outdoorland” and “ Orchard-Land.” He 
also wrote a play, “ The Witch of Ellangowan” for 
Ada Rehan, which was played at Daly’s Theatre 
some years ago. 


| 
| 

Ray Stannard Baker, in his study of the labor 
| problem, finds that to-day “Organized Capital Chal- 
lenges Organized Labor.” He describes the new 
Employers’ Association movement, its methods and 
/meaning. He finds capital fighting ‘labor with its 
|own weapons, with the result that in many cases 
peace has come through armed truce. This is a 
phase of the situation which has been little dis- 
| cussed, and Mr. Baker’s article furnishes much new 
light on this all-engrossing subject. Clara Morris 
writes a thrilling, nerve-tingling chapter in her 


If you want a delightful Wedding Trip take one of 
the new D. & B. steamers to Detroit, thence D. & C. 
coast line steamers to Mackinac Island. Staterooms 


and Parlors reserved in advance. Send 2c. for 
pamphlet. ; 
Address, A. A, ScCHANTZ, 





G. P. T. Mgr., Detroit, Mich. 
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autobiography, which describes her subjection by 
Paris specialists to the tortures of the inquisition 
by burning with red-hot irons. John La Farge con- 
siders four famous and beautiful portraits of “ Chil- 
dren” in his “One Hundred Masterpieces of Paint- 
ing” series. In the fiction there is richness for all. 


Messrs. Harper & Brothers are issuing another 
impression of “ Crabb’s Synonymes,” which they first 
published some years ago, and of which they have 
sold up to this time in the neighborhood of 50,000 
copies. The work was compiled by George Crabb, 
of Suffolk, England, who died in 1851, after a life 
of varied pursuits. He studied medicine, but re- 
linquished it because of an unconquerable aversion 
for the dissecting room. He studied at Oxford as a 
gentleman commoner, and later began the practice 
of law. He produced several excellent legal works 
and dictionaries, of which his “ Dictionary of Eng- 
lish Synonymes” has steadily gained in popularity. 
Crabb passed the last few years of his life in the 
utmost seclusion, and died at the age of seventy- 
three. 


The summer fiction of the July Twentieth Cen- 





tury Home makes it a volume which is worth carry- ! 
ing off into the country. But because of the many | 
pages given up to that which is designed purely for | 
recreation, The Twentieth Century Home does not, | 
in the least, drop off in its useful side. It is inter- | 
esting to note the practical phases of this new home 
magazine. “Veils as an Adjunct of Beauty,” | 
“ Money Making for Women,” “ The Laboratory of 
the Kitchen, the Most Famous Dishes of Many 
Lands ”— touching this month on Italian cooking — 
“Gossip About Children’s Dolls,” “Home Educa- 
tion,” “Home Entertainment” and the preparation 
and constitution of “Summer Drinks” are some of 
the themes which strike the eye running down the 
table of contents. 


E. Phillips Oppenheim, the popular English novel- 
ist, is visiting this country. Mr. Oppenheim is not 
a stranger here, as he married a Boston girl several 
years ago. The fact that three of Mr. Oppenheim’s 
novels were published here last year has suggested 
a comparison with a well-known American author. 
A western critic says: “In point of quantity of 
output, Mr. Oppenheim is a close second to our own 
Cyrus Townsend Brady; but there, thanks be, the 
resemblance ends, for the quality of his writings is 
decidedly above the good and industrious arch- 
bishop.” It may be said on authority that Mr. 
Oppenheim is under contract to write two novels 
per year for his English publishers, his latest, 
“ Anna, the Adventuress,” having already gone into 
a fourth edition in this country. There is con- 
siderable competition on the part of American pub- 
lishers to secure the American rights for Mr. Oppen- 
heim’s books. 


There are real things in the July McClure’s. They 





fairly crowd each other from cover to cover, and 
leave a lasting impression of vigorous life and inter- 


est. There is more even than this on these pages. 
There is deep significance and rich enjoyment. In 
the opening article ex-President Cleveland tells the 
inside story of “The Government in the Chicago 
Strike of 1894.” Here, for the first time in print, 
are the facts concerning this great industrial crisis 
and the manner in which it was met by the federal 
courts and authorities. It is a graphic story, as well 
as most illuminating of the powers and duties of 
the government. Mr. Cleveland’s insistence that the 
protection of interstate commerce and the United 
States mails was the natural function of the federal 
government, a position later sustained by the Su- 
preme Court, marked a new way for the guidance 
of the nation. How this important end was reached 
he tells clearly, even dramatically. 


—_——- 
Botes of Cases. 


Carriers — Passengers — Persons on Platforms of 
Baggage Cars—In McGraw et al. v. Southern Ry., 
decided by the Supreme Court of North Carolina 
in May, 1904 (47 S. E. 758), it was held that a per- 
son, who, though having a ticket, boards a train 
by getting on the platform of the blind baggage car, 
has no right of action as a passenger because of the 
conductor pulling him off the car, he not having told 
the conductor when ordered to get off that he had 
a ticket, and the conductor not having seen a ticket 
or supposed that he had one. The court said: 


There are a number of exceptions in the record 


,to the instructions given by the court and to the 


refusal to give special instructions, all of which are 
duly assigned as error. We are of the opinion that 
the first exception should be sustained. His honor 
charged the jury, as a conclusion of law, that upon 
all of the evidence the plaintiff was a passenger on 
the defendant’s train; meaning, of course, that he 
was such for the purpose of maintaining this action. 
If he was correct in this, the jury must, as a con- 
clusion of law, have answered the second issue 
“Yes,” thus eliminating the question whether the 
conductor used excessive force from consideration, 
except upon the character and amount of damages 
which should be awarded the plaintiff. For the pur- 
pose of disposing of this first exception we must 
assume that the conductor’s account of the trans- 
action is correct. The instruction is necessarily 
based upon that assumption. When the relation of 
passenger is established by entry upon the defend- 
ant’s premises for the purpose of purchasing a ticket 
or taking passage on the defendant’s train, or entry 
into the cars for such purpose, the relative rights 
and duties of the passenger and carrier are fixed and 
well settled. There is a presumption that a person 
who enters a passenger car, nothing appearing in 
his conduct to the contrary, is or intends to become 
a passenger (Railroad v. Books, 57 Pa. 330, 98 Am. 
Dec. 229). No such presumption arises when the 


entry is upon a baggage or mail car, or upon any 
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other portion of the train not assigned to passengers. 
Elliott on Railroads (sec. 1578) says: “The pre- 
sumption may, of course, be rebutted, and it will 
not ordinarily arise when the person occupies a 
position on the train which passengers have no right 


to occupy, or goes upon a train on which passengers | 


are not carried.” The general rule is that a person 
can take passage on such trains only, and only in 
such places, as the rules of the company provide that 
passengers shall be carried; and one who does not 
conform to such rules is ordinarily to be regarded 
as an intruder or trespasser, and an intruder or tres- 
passer cannot impose upon a railroad company the 
high duty which a carrier owes to its passengers ” 
(Id. sec. 1581). It was the duty of the plaintiff, 
when found upon the platform of the baggage car, 
to promptly inform the conductor that he had a 
ticket, so that he could be given an opportunity to 
go into the car provided for passengers. He says 
that he did so. The conductor says that he did not 
do so; that he said nothing about having a ticket, 
and that he (conductor) saw no ticket. The truth 
of the matter should have been ascertained by the 
jury. 


true, he is entitled to maintain his action. If the 


conductor’s version is correct, he is not entitled as a | 


passenger to recover. If the jury should find the 


If the plaintiff’s version of the transactfon is | 


and for a number of years the only school of its 
kind in the United States. In 1798 Hon. James 
Gould, afterwards a Connecticut Supreme Court 
judge, became associated with the founder of the 
school as a professor. In 1820 Reeve withdrew, 
but the school was continued by Gould until 1833. 
| —Hartford, Conn., Courant. 


After litigation lasting considerably more than 
a year, the action for infringement of copyright 
brought by the Edward Thompson Company, pub- 
lishers of the American Encyclopedia of English 
and American Law, against the American Law 
Book Company, publishers of the Cyclopedia of 
Law and Procedure, has been ended in an opinion 
'handed down by Judge Platt of the United States 
| Circuit Court, wherein the bill of complaint brought 
| against the American Law Book Company was dis- 
| missed. An appeal will undoubtedly be taken to 
|the United States Circuit Court of Appeals. 





—_~—_——_ 
Correspondence. 





| EMPLOYMENT OF WoMEN As Court STENOGRAPHERS 
—A Protest AGAINST THE GROWING CUSTOM IN 
fHE SUPERIOR CourTS OF SUFFOLK COUNTY. 


conductor’s version to be true, the plaintiff could | 


recover damages for his ejection only by showing 
that the conductor used excessive forte (Railroad 
v. Haring, 47 N. J. Law, 137, 54 Am. Rep. 123; 
Fetter on Carriers, 359). His right to recover puni- 
tive damages, if he shows himself entitled to com- 
pensatory damages, depends upon well-settled prin- 
ciples (Holmes v. Railroad, 94 N. C. 319). 


———>——_- 
Legal BRotes. 


Secretary of the Navy William H. Moody, who is 
to succeed Attorney-General Philander C. Knox, 
is one of the best-known Republicans from the 
eastern States, having represented Massachusetts in 
the House of Representatives for eight years before 
being appointed to the head of the Navy Depart- 
ment. He is a Harvard graduate, and studied under 
the late Richard H. Davis. In 1879 he made his 
first argument before the Massachusetts Supreme 
Court. He achieved great prominence in the Lizzie 
Borden murder trial, conducting the case for the 
prosecution. He entered the House in 1895, and 
at once became known as a brilliant speaker. 


Some months ago Dwight C. Kilbourn, clerk of 
the Superior Court for Litchfield county, presented 
to the State Library the manuscript notes of Hon. 
Roger Minot Sherman, written when he was a stu- 
dent at the Litchfield law school in 1794. These 
notes have now been bound and make a handsome 
volume of over 600 pages. This law school, which 
was organized in 1784 by Hon. Tapping Reeve, 
afterward chief justice of Connecticut, was the first, 


| To the Editor of the ALBANY LAw JOURNAL: 


When in 1873 a law was passed by the Legislature 
providing for the appointment of official stenog- 
raphers for the Suffolk superior civil court, Mr. 
Justice Brigham and his associate justices appointed 
the late James M. W. Yerrington to the first ses- 
sion, Mr. Yerrington was then a veteran stenog- 
rapher of well known experience and ability. He 
had been reporter for Garrison’s Liberator, and had 
taken down the notable speeches of Wendell Phil- 
lips, Elizur Wright, Henry Ward Beecher and the 
other active abolitionist speakers, as well as the 
sermons and prayers of the Rev. Theodore Parker 
for years. ‘ 

Mr. Yerrington was even better known as a law ° 
reporter; and among his important cases were those 
involving the Howe, Singer and other sewing ma- 
chine patents so bitterly contested in the federal 
courts. Courts and lawyers knew and respected 
him, and his skill, experience and discretion were 
conceded by all who employed him. 

To-day, after many additions, there are seven civil 
sessions of the superior court in this country, and 
in four of them young unmarried women, not ex- 
perienced men stenographers, have recently been 
appointed. This innovation began on a small scale 
with the appointment of one young woman, who 
was soon carried off into matrimony by a member 
of the bar. The extraordinarily severe strain of 
the work has disabled two others. 

The selection of women for work of this nature, 
however, has not been made without protest from 
some of the most prominent lawyers. It is de- 
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clared that even in civil actions like suits against 
railways for personal injury, the evidence as to the 
past and present health of suitors is almost invari- 
ably of such’ character that no woman should be 
asked or expected to take it down and read it aloud 
in open court. Again and again here and at Ded- 
ham lawyers have indicated in private conference 


with the presiding judges that they apprehended | 


embarrassment in submitting evidence about to be 
introduced, in the presence of female official stenog- 
raphers. 


Recently, such a case occurred in one of the ses- 


sions in Pemberton square, and on a prearranged | 


request of counsel for both parties, the young 
woman in attendance was excused and a male 
stenographer brought in to take the testimony. 
The confusion and dismay often brought upon 
the young woman officially reporting court cases 
is hardly less marked upon discriminating members 
of the bar; and if any downtown occupation tends 


to brush away the bloom of youth and dispel the: 


enchanting delicacy which blesses the presence of 
woman, surely this needless ordeal does it. Again, 
for the close and exacting labor of taking down 
verbatim case after case unceasingly in court for 
five days each week—for all cases are recorded in 
full, no matter how small the issue—involves an 
expenditure of nervous energy which taxes the 
vitality of strong manhood, to say nothing of the 
frail health of young women. 

In no other large city of the United States are 
women thus employed in the higher courts, nor 
has the subject even been given consideration in 
England: Formerly in this State capital cases and 
divorces were disposed of only by the supreme judi- 
cial court. Now they are heard in the superior 
court. A little reflection will convince any mother 
or father of the impolicy, at any rate, of introducing 
young women into the atmosphere of such dis- 
tressing controversies and the gross vulgarities 
that sometimes develop in the course of searching 
cross-examinations. 


Without intention to curb the aspiration of 
women for wider fields of effort, it may well be 
considered whether labor of this sort had not better 
be left to the sturdier and stronger sex. Not only 
that—there is a deepening conviction among law- 
yers and judges that for rapid work, the taking of 
technical medical testimony and matter involving 
machinery and all sorts of trade terms and commer- 
cial usage, a man’s report is uniformly better than 
a woman’s; and perhaps this is due rather to the 
fact of a man’s necessarily greater familiarity with 
the larger variety of such subjects in minute detail 
than to any inherent superiority of skill or intellect. 


Attorneys evidently, and litigants assuredly, 
ought to be afforded the best practicable service 
in the trial of causes, with the fewest uncertainties 
and inaccuracies in the record of the court’s pro- 
ceedings. It is safe, too, to assert that if the voice 
of the lawyers of Massachusetts could be once 


heard by the appointing power, this new system, 
which appears to be growing to the semblance of 
a custom, would soon receive a decisive check. 

WILLIAM B. WRIGHT: 
Boston, Mass., June, 1904. 


Humorous Site of the Law. 


The lawyer was examining him concerning his 
qualifications as a juror. 

“ Have you ever served.on a jury?” he asked. 

“No, sir,” answered the man. “ I’ve been drawn 


|a good many times, but I was always too smart to 
| get caught on a jury.” 





* What’s that, sir?’ interrupted the judge sternly. 
“Do you boast of your smartness in escaping jury 
duty?” 

“No, your honor,” said the man. “ Not at all. 
When I said I was too smart I meant that I was 
always excused because the lawyers thought I 
wasn’t ignorant enough.”— Chicago Tribune. 


Few admirers of the writings of Thomas Nelson 
Page, the author of “Marse Chan,” “Red Rock,” 
and “Gordon Keith,” know that the famous 
southern writer began his career as a lawyer. Such 
is the fact, however, and as a young man he prac- 
ticed law several years at Hanover Court House, 
Virginia, before he found that literature was not 
only more to his taste than law, but also more 
profitable. 

Mr. Page confesses that he was not a success at 
the law, but his experiences around the old court 
house gave him material for many of his most popu- 
lar stories. He frequently tells jokes on himself 
that grew out of his struggles with the law books 
and the country judges before he made his mark in 
the literary world. One story that he relates with 
great relish is of an experience he had with an old 
negro client soon after he hung out his shingle. 
The old man had known Mr. Page all his life, and, 
becoming involved in a controversy regarding a 
small piece of property he owned, he rode into 
Hanover Court House one court day and asked 
Mr. Page to take his case. 

They went before the County Court, and the 
case was decided against them. After the decision 
had been handed down, Mr. Page went over to 
where the old man was sitting in the court room. 
“Uncle Jim,’ as he was called, was greatly dis- 
gruntled at the outcome of the trial, and Mr. Page 
sought to soothe him. 

“Now, Uncle Jim,” he said, “we lost this case, 
but if you have got any more money we can appeal 
to a higher court and win it.” 

“’Cose I ain’t got no mo’ money, Marse Tom,” 
was the old darkey’s reply. “Ef I’d a-had any 


money wuth talkin’ about I’d got a good lawyer in 
de fust place. 


”” 


— New York Times. 








